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PREFACE. 



In a former Handbook the attempt was made to state 
as clearly and concisely as possible the rules to be 
followed by a Testator in the making of a "Will. In 
close connection, and of equal consequence, with this 
subject are the Eights and Duties of Executors and 
Administrators: since every person is liable at any 
moment to be called upon to perform one of these 
important offices. In addition to this, by the Customs 
and Inland Eevenue Act, 1881, which came into opera- 
tion in June of last year, the method of obtaining 
probate or administration, when the whole personal 
estate, wherever situate, does not exceed 300/., has been 
much simplified. Eadical alterations were, also, by that 
statute effected in the Probate Duty, and relief granted 
under certain circumstances from the Legacy and Suc- 
cession Duties. In the following pages it has been the 
chief aim to state as accurately as possible the general 
nature of Executors and Administrators, together with 
their rights, duties and liabilities, and the practical 
steps necessary to be taken to obtain Probate of a Will 
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or Letters of Administration. Although written pri- 
marily for the general public, and, therefore, as far 
as possible, in simple language, a few cases have been 
added in the present work, which, it is hoped, may be 
of service to the ordinary practitioner. It is of course 
impossible, and would be manifestly unfair, in a work 
on any subject dealing with Executors, to omit freely 
to acknowledge the obligation and assistance derived 
from Mr. Justice Williams' excellent text-book, which 
has long been recognized as the chief authority on this 
branch of the law. 

if Essex Coust, Tehflb, E.C., 
June 27thy 1882. 
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In a former handbook the attempt was made to set out 
in as clear and oonoise a manner as possible the rules to 
be followed and the difficulties to be avoided by a 
testator in the making and execution of his Will. 

M. B 



2 AS TO EXECUTORS. 

In close connection with the subject then treated of 
are the rights granted to and the duties which devolve 
upon Executora and Administrators. Every person is 
liable at some time or other of his life to be called upon 
to fill one of these important offices ; and in order to 
ensure the proper discharge of the duties thus imposed, 
as well as to avoid incurring unnecessary risk, some 
knowledge of the steps requisite to be taken in carrying 
out the obligations consequent on such an appointment, 
is clearly essential. 

What is an Executor. An executor has been 
defined by one of the old legal writers as that person 
whom a testator appoints by will to perform or execute 
the directions and requests contained in his last will and 
testament. 

In order thus to carry out the wishes of the deceased, 
the executor from the moment of the death of the 
testator becomes entitled to all his personal property. 
All the goods and chattels or personal estate, from the 
time of death, both at law and in equity, at once vest in 
him, although, after paying the just debts, he is bound 
to distribute such effects according to the directions 
found in the will. 

In a devise of landed property simply the intervention 
of an executor is quite unnecessary and inapplicable, 
for under such a gift* the lands pass at once to the 
devisee. Of course, however, it not unfrequently 
happens that the executors are by the will also ap- 
pointed trustees of real property, or directions may be 
inserted in it by the testator that the executors shall sell 
or dispose of his lands, and in such a case a special 
power is given to them over the realty. Still it must 
be remembered in his proper character an executor has 
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only to deal with the personal estate of the deceased. 
See also posty p. 90. 

A testator may always appoint one or more executors 
hy his will. There is, in fact, no limit to the number 
of persons who may be thus entrusted to carry out the 
last wishes of a deceased. If more than one executor 
is nominated, they are all considered in law as one 
individual person. In consequence of this, the acts of 
any one of them in administering the estate are con- 
sidered to be the acts of all. Thus, for example, a 
release of a debt, or an assent to a legacy by one of 
several executors, is valid and will bind the rest. 

Who may be an Executor. Speaking generally, 
it may be said that all persons who are capable of 
making a will and certain others besides are capable of 
being executors; for from very early times the rule 
has been laid down that every person may be an exe- 
outer except those which axe expressly forbidden. 

Sovereigpa. Thus it seems now to be admitted that 
even the sovereign may be appointed to this oflBice. In 
such a case, however, certain persons are nominated by 
him to officiate the execution of the will, and against 
these all parties who have claims against the estate must 
bring their actions. 

Corporations. A corporation sole — ^that is, a cor- 
poration which consists of one person only in some par- 
ticular station — ^might of course always be an executor. 
With regard to corporations aggregate, however, — or 
those which consist of many persons united in one 
society, — considerable doubt of capacity formerly existed. 
It appears at last to be definitely determined that they 
cannot take a grant of probate. Nevertheless permission 
is given them when named as executors to appoint 

b2 



4 AS TO EXECXJTOTIS. 

certain officers styled syndics, to whom a grant of 
administration with the will annexed will be made. 
&ee post, p. 73 ; In the goods of Darke, 1 S. & T. 516. 

Firm of Partners. On the contrary, a firm of 
partners may be nominated executor, and on such an 
appointment all the members of the firm individually 
receive probate. Also, in the case of In the goods of 
Femie (6 Notes of Gas. Ecc. 657), where a testator ap- 
pointed " Messrs. Cockrell & Co., East India Agents, 
London," and two other persons, his executors, and that 
firm happened to be dissolved in the testator's lifetime. 
Sir H. J. Fust held, that as the appointment was to them 
individually, the original members were nevertheless 
entitled to be joined in the grant. 

Married Women. A married woman may be an 
executrix. By our law, however, as husband and wife 
are considered to be one person, a married woman can- 
not tate upon her this office without her husband's 
consent. No grant of probate without consent will, 
therefore, be made to her, and if a married woman ad. 
minister any estate without having obtained consent, the 
husband will not be liable for her acts. It would seem, 
however, from the well-known case of Femherton v. 
Chapman, E. B. & E. 1056, that in such an event debtors 
of the testator acting bond fide would be protected. 
For where a debt was paid to a married woman, as 
executrix, at her request by a debtor who knew she was 
married, but did not know the husband's consent was 
refused, and in consequence of such refusal probate was 
afterwards granted to the other executor alone, it was 
held, that such co-executor could not again claim pay- 
ment of the debt. 

If a married woman, as executrix, has occasion to 
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bring an action, her husband must be joined with her 
in the suit, for she cannot sue alone, and is supposed to 
be under the control of her husband in the general con- 
duct of the matter to be tried. Further, even after a 
married woman has assumed the office of executrix, any 
attempt on her part to deal with the estate thus granted 
to her without her husband's approval is void. See 
Cookes V. Bellamy y 1 Sid. 188; Derbyshire v. Home^ 
3 De a., M. & G. 80. 

On the contrary, the husband of an executrix has full 
power of disposition over the personal estate thus vested 
in his wife, and may deal with it without the wife's 
concurrence. See Wood v. Stoiy^ 3 De Q-., F. & J. 
125. It should be stated, however, that in any action 
brought to recover a debt due to the estate, the wife 
must be joined, unless the nature of the debt owing to 
the wife as executrix is altered. For example, if the 
husband by obtaining a promise for good consideration 
from the debtor to pay him alone has made the debt 
his own, or, if a bill of exchange is taken jointly for the 
debt, the husband may sue upon it in his own name. 
See Ankerstein v. Clarke, 4 T. R. 616. 

Finally, it may be mentioned, that a husband cannot 
compel his wife to take upon her the office of executrix. 
And if a married woman haa obtained a protection 
order, or has been judicially separated from her husband, 
she is now, with respect to her power to act as executrix, 
in the same position as if she were unmarried. 

Infants. Any infant, whether male or female, may 
be appointed executor. An infant thus nominated, 
however, cannot act in the office until he reaches the 
age of twenty-one. When an infant, therefore, is 
appointed sole executor, the statute 38 Geo. 3, o. 87, 
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enjoins that administration with the will annexed (see 
poaty p. 79) shall be granted during the minority to the 
guardian of such infant, or to such other person as the 
Court shall think fit. This course is only pursued 
where an infant is sole executor. If there are several 
executors, and one is of full age, he may very well carry 
out the directions contained in the will, and no other 
appointment will be made. 

Aliens. Aliens were formerly imder many dis- 
abilities. Since the passing of the Naturalization Act, 
1870 (33 & 34 Yict. o. 14), however, with respect to 
their eligibility for the office of executor, they are now 
placed in the same position as a natural-bom British 
subject. 

Bankrupts, &C. Persons convicted of felony, or 
even in insolvent circumstances, may be appointed 
executors. In the case of a bankrupt executor, how- 
ever, it is the practice of the Chancery Division to 
interfere for the protection of the estate. A receiver is, 
therefore, commonly appointed by the Court, or security 
required before the office is entered upon. Notwith- 
standing this, it would seem that if the testator knew 
a person to be bankrupt, and yet thus knowingly named 
him executor, the mere ground of insolvency would in 
no way entitle a receiver to be appointed. 

Idiots, and other persons of unsoimd mind, are of 
course incapable of being executors, and the reason for 
this incapacity is obvious. Therefore, if an executor 
becomes insane after he has taken probate, the Court 
will now set him aside, and grant administration to & 
third party. 

How Executors are appointed. Every executor 
must be appointed by a will or codicil duly executed. 
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Such appointment may be either in express words, or 
even by implication, in which case he is usually called 
executor according to the tenor. 

It is, of course, always wiser to use direct and explicit 
terms, for then no doubt can possibly arise. This 
appointment is commonly in the following simple form : 
" I APPOINT [insert names and description} to be the 
executors of this my last will." Where trustees are 
appointed by a will they are generally also nominated 
as executors, and this is clearly the better course. 

With respect to appointments by implication^ it is 
dedded that any words in a wiU which show a wish that 
a certain person shall have the rights and carry out the 
duties of executor are sufficient to constitute him to the 
office. 

Thus a direction to pay the debts, or a desire expressed 
that all the goods of the testator shall be committed to 
the disposition of a certain person, or that he shall 
generally administer the estate, are sufficient to make 
that person executor by implication. See In the goods 
ofAdamson, L. E., 3 P. & D. 253. 

But it is otherwise if such person is directed to pay 
the debts out of o, particular fund. See In the goods of 
Toomy^ 34 L. J., P. & M. 3. And it should be stated 
also that by the case of In the goods ofPunchard (L. R., 
2 P. & D. 369), it appears, even a person named as 
trustee in a will, will not be considered as executor unless 
it is clear from the contents of the document itself that the 
testator intended him to pay the debts, and generally to 
administer the estate. In other words, unless the duties 
which are created by the will are such as would properly 
devolve upon the executor, the mere fact of appointment 
as trustee will not entitle him to the other office. 
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Substituted Executors. A testator has, of course, 
sometimes no opportunity of ascertaining whether those 
persons on whom he wishes to confer the office will act. 
In this case he is permitted, if he so wish, to appoint 
executors in the alternative. Thus, for example, a man 
may make his wife executrix, and if she will not or 
cannot act, then bis son, and so- on ; and this is fre- 
quently done. 

In this case the substituted executor cannot prove the 
will until the person first named has been cited to 
accept or refuse the office, as to which see postj p. 12. 
And if the person first appointed accepts and after- 
wards dies intestate, the substitutes are all excluded. 

Limited Executors. Again, the office of executor 
may be limited. 

A simple appointment without any other words, as 
previously stated, at once vests all the personal estate of 
the deceased in his executors, and they have full power 
over its disposition until all the directions contained in 
the will are completed. 

But if a testator thinks good, he may limit his 
executors either in point of time or with respect to the 
personal estate with which they are to deal. 

Thus, a man may direct that his executor shall enter 
upon the office at a certain time after his death, or he 
may appoint him executor during a certain time, as, for 
example, during the minority of his son, and such 
appointments are quite legal. In such a case, however, 
where it is necessary, the Probate Division will commit 
administration (see post^ pp. 73, &c.) to another person 
during the time no executor is in existence. 

So, too, the appointment may be limited with regard 
to the particular class of property on which the office is 
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to be exercised, or with regard to the place where any 
portion of the personal estate is situate. 

For example, a testator may appoint one person 
executor of his goods in one place, and a second person 
executor of his goods in another place. Thus, in the 
case of Velho v. Leite (33 L. J., P. & M. 107), where a 
testator nominated two executors in England and two in 
Portugal, probate was granted to the executors, limited 
in one case to the English^ and in the other to the 
Portuguese portions of the estate. See, also. In the goods 
of Wailick, 3 S. & T. 423. 

The same will may sometimes contain the appoint- 
ment of one executor for general and another for limited 
purposes. See L^/nch v. Bellew^ 2 Phil. 424. Unless 
there is some special reason for thus complicating the 
administration of the estate, however, it is not advisable 
to nominate executors of different kinds ; and a simple 
appointment of one or more persons to act in this office, 
and generally to carry out the wishes of the deceased, 
should, as a rule, be made. 

Appointment must be certain. Whether the 

appointment of an executor be in express terms or by 
implication from the contents of the will, yet there 
must always remain no uncertainty as to whether such 
appointment has really been made or not. 

Nimierous cases of imcertainty are reported arising 
from the ambiguous wording of documents purporting 
to make such an appointment. Thus, in the case of In 
the goods of Baylia (31 L. J., P. & M. 119), where the 
testator appointed a certain person as his executor 
" with any two of my sons," it was held to be void as 
to the sons for uncertainty. And in the more recent 
case of In the goods of Blackucell (L. R., 2 P. D. 72), an 
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appointment of "one of my sisters" as sole executrix 
was held by Sir James Hannen to be bad for the same 
reason. 

But, on the other hand, an appointment of "my 
wife" executrix, and naming her, even though the 
marriage was illegal on the ground of affinity, was held 
to be valid, as there was no doubt who was intended by 
the testator. In the goods of OausdeUy 31 L. J., P. & M. 
53. And in the recent case of In the goods of De Rosaz 
(L. R., 2 P. D. 66), where the testator appointed 
" Perceval of Brighton, the father," one of his 

executors, parol evidence was admitted by the Court to 
show who was meant. See also In the goods of SykeSy 
L. R., 3 P. & D. 26 ; In the goods of Feel, L. R., 2 
P. & D. 46 ; Grant v. Grant, L. R., 2 P. & D. 8. 

A testator, also, may by his will give power even to 
some third person to appoint executors for him : and 
the person to whom such power has been delegated 
may, it seems, if he pleases, appoint himself. See 
In the goods of Cringan, 1 Hagg. 648 ; In the goods of 
Ryder, 31 L. J., P. & M. 215. 

Executor de son tort. It has been said that an 
executor must derive his office by some express words in 
a testamentary docimient, or by implication from its 
contents. There is another way, however, in which a 
person may incur all the liabilities to which an executor 
is subject. For if anyone intermeddles with the good* 
of a deceased, or officiously takes upon himself any of 
the duties which properly belong to an executor duly 
constituted, he makes himself what is termed by the 
law an executor de son tort, or an executor of his own 
mong. He is then immediately invested with aU the 
responsibility of the office. 
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With regard to this subject, Mr. Justice WiUiams 
has very clearly said, "When a man has so acted as to 
become in law an executor de son tort, he thereby renders 
himself liable, not only to an action by the rightful 
executor or administrator, but also to be sued as 
executor by a creditor of the deceased, or by a legatee : 
for an executor de son tort has all the liabilities, though 
none of the privileges, that belong to the character of an 
executor." 

However, although an executor de son tort cannot by 
his own wrongful act acquire any benefits, as, for in- 
stance, he cannot, like an executor legally appointed, pay 
himself his own debts, if a creditor, out of the testator's 
estate (see post, p. 126). Still he will be protected by 
the Court in all acts, not for his own benefit, which a 
rightful executor may do. Notwithstanding this, a 
person thus intermeddling may find himself involved in 
the performance of very troublesome duties, and great 
care should therefore be exercised in dealing with the 
property of anyone deceased. 

It would seem that very slight circumstances have 
been held to make a person executor de son tort. Thus, 
demanding or receiving the debts of the deceased by 
advertisement or otherwise (see Long v. Sf/mes, 3 Hagg. 
771) ; or selling his property ; or carrying on his trade, 
have been considered sufficient. 

It should be stated, however, that there are many acts 
which a stranger may properly perform without incur- 
ring this liability. Thus a person may lock up the 
goods of the deceased to preserve them; or give 
directions for his funeral, and pay for it out of the 
effects ; or feed his cattle ; and do other acts of a like 
nature, which are very well said to be " offices merely of 
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kindness and charity," and in no way involve the 
persons doing them in such an executorship. 

With regard to the position of third persons who 
may acquire property from any one thus acting as an 
executor de son tort, it may be broadly stated that 
" all lawful acts which an executor de son tort doth are 
good." Thus, if he disposes of some of the assets of 
the deceased to a person who receives them in good 
faith, it would seem such person would acquire a good 
title. In order to ensure this, however, such executor 
de son tort must be acting generally as executor, and 
the party with whom he deals must have fair reason 
for supposing that he has good authority to act .as such. 

Sefosal of Executor. As the office of executor is 
a private one of trust, any person nominated may refuse 
to act. Such appointment is merely considered as a 
request by the testator that the persons appointed will 
undertake the duty. 

This refusal may be made even though a promise 
of acceptance was given to the deceased during his life- 
time. 

But if an executor once begins to deal with the goods 
of the deceased, he cannot afterwards refuse; and no 
executor can renounce after he has taken probate. See 
postj p. 19 ; In the goods of VeigOy 32 L. J., P. & M. 9. 

The law has, also, provided for the case of any 
executor taking no notice of his appointment, which 
might sometimes happen, for power is given to the 
Probate Division to cite the persons named executors in 
the will to take or refuse probate. This " citation," as it 
is called, is a command ordering the party to whom 
it issues, and on whom it is served, to do some particular 
act : as, in the present case, " to accept or refuse pro- 
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bate.'* Citations are only issued from the Principal 
Begistiy for probate matters in London, and not from 
any District Registry (see posty p. 21), and a draft of 
the document is settled in every case by the registrar* 
after which it is signed and sealed. Citations are to be 
served personally when that can be done, but when 
it is found impossible to serve a party personally, by 
reason of his residing out of the jurisdiction, the registrar 
usually settles an abstract of the citation, and orders 
it to be served by advertising in such papers as he shall 
direct. The usual practice is to advertise in three 
newspapers at intervals of a fortnight, and such news- 
papers are subsequently filed. Citations, of course, may 
issue for various purposes. See post^ p. 24. If, as in 
the present instance, it is simply to take or refuse a 
grant, then, in default of an appearance, or if appearance 
is made and probate declined, the Court may be moved 
to allow a grant to another party. If, however, an 
executor neglect to appear to such citation, he may be 
punished for contempt of Court. 

By the 16th section of the Court of Probate Act, 
1868 (21 & 22 Vict. c. 95), it is expressly provided that 
whenever an executor appointed in a will survives the 
testator, but dies without having taken probate, and 
whenever an executor named in a will is cited to take 
probate, and does not appear to such citation, the right 
of such person in respect of the executorship shall 
wholly cease, and the representation to the testator and 
the administration of his effects shall and may, without 
any further renunciation, go, devolve and be committed 
in like manner as if such person had not been appointed 
executor. 

It has been before stated that although an executor 
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has tliis right of declining to act in the office, yet, if he 
once interfere with the estate of the person deceased, he 
cannot afterwards renounce. With regard to what acts 
will be considered interference sufficient to compel the 
executor to take probate, it may be broadly stated 
(1) that all those acts which will make a man executor 
de son tort (see ante^ p. 11), will also be considered to 
compel him to take probate, if done by him when 
named executor in the will ; and (2) when a man so 
deals with the property of the deceased as to show an 
intention to take upon him the executorship, he will 
not afterwards be permitted to renounce it. 

How an Executor may renounce. With regard 

to the form of renunciation required when an executor 
duly appointed wishes to refuse the office, it is the 
usual practice to require such renunciation to be under 
the hand of the party thus declining to act. 

If such party is out of England, however, an authority 
to renounce by power of attorney may, it seems, suffice. 
See In the goods of Rosserj 3 S. &T. 490. 

Any person renouncing takes an oath that he has not 
intermeddled in the effects of the deceased, and will not 
do so. 

It would seem, also, from the case of In the goods of 
Boyle (3 S. & T. 426), that a renunciation need not 
necessarily be under seal. 

The fonn of renunciation commonly nsed in the 
Principal Registry is as follows : — 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 

(Probate.) lie Principal Eegistry. 

In the goods of [insert name of testator']^ deceased. 

Whebeas late of in the county of deceased 

died on the day of 18 — , at and whereas ho 
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made and duly executed liis last will and testament [or will and 
testament and codtcil] bearing date [or dates'] the day of 

18 — , and thereby appomted [insert name] executor [and 
residuary legatee or as the case may be] : Now I the said [insert 
executor's name] do hereby declare that I have not intermeddled 
in the personal estate ana effects of the said deceased, and will 
not hereafter intermeddle therein with intent to de&aud creditors ; 
and I hereby expressly renoimce all my right and title to the 
probate and execution of the said will [and codicils^ if any], and 
to the letters of administration with the said will annexed of the 
personal estate and effects of the said deceased [add in cases 
where a solicitor is to appear for the person renouncing, and I 
hereby appoint [insert name] of my solicitor, to file or 

cause to be filed this renunciation for me in the said Principal 
Probate Begistry of the Probate, Divorce and Admiralty Division 
of the High Court of Justice]. 

In witness whereof I have hereto set my hand and seal this 
day of 18 — . [Signature of executor,] (Seal.) 

Signed, sealed and delivered by the 

said [executor] in the presence of 

[one disinterested witness is sufficient,] 

The form in use in the District Bregistries (see posf^ 
p. 21), varies very slightly from the above. The term 
" District Registry at " is substituted for " Princi- 

pal Begistry " in the above, and, after the date of the 
death of the deceased in the body of the document, the 
following words are inserted, ^' and had at the time of 
his death a fixed place of abode at within the 

district of ." 

Renunciation retracted. In order to be binding 

the renunciation of an executor must be recorded in the 
Probate Division. Until refusal is so recorded, there- 
fore, and administration granted to another party, it 
may be withdrawn. (See In the goods of Moranfy 
L. R, 3 P. & D. 151.) 

But where there is a sole executor who renounces, or 
several executors who all duly renoimce, and administra-' 
iion of the goods of the deceased is granted to another 
jpersonj such renunciation can never be retracted. 
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In certain cases, where several executors were named 
in a willy and some renounced, and others took probate, 
and administered the effects, some difficulties formerly 
arose ; but it is now provided by the Court of Probate 
Act, 1857 (20 & 21 Vict. c. 77), s. 79, that " where any 
person renounces probate of the will of which he is 
appointed executor, or one of the executors, the rights 
of such person in respect of the executorship shall 
wholly cease, and the representation to the testator and 
the administration of his effects shall and may, without 
any further renunciation, go, devolve, and be conunitted 
in like manner as if such person had not been appointed 
executor." 

And by Eule 50 of the Principal Registry it is 
further enacted, though subject to some modification 
by the Court, that " no person who renounces probate of 
a will (or letters of administration, see poaty p. 47) of 
the personal estate and effects of a deceased person in 
one character is to be allowed to take a representation 
to the same deceased in another character." 

In dealing with the question of renimciation, it may 
also be stated that by refusing to act in the office an 
executor may frequently deprive himself of any legacy 
to which he is entitled under the will. The effect of a 
testator declaring a legacy to be in consideration of the 
executor's trouble, or, indeed, of giving it to him simply 
without any declaration explanatory of the motive, 
would be to annex such legacy to the office. The pre- 
sumption is that the legacy was given to him as 
executor, and before he can enjoy the benefit this 
presumption must be rebutted. Unless he can do 
this, therefore, in a satisfactory manner, if he declines 
to act as executor or does not a<j/;, the legacy will fail. 
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Death of Executor. A person appointed execu- 
tor cannot assign or transfer tlie executorsliip to another 
during his life. 

If a person appointed sole executor, however, duly 
proves the will by which he is nominated, and then dies 
himself leaving a will and executor, his executor will 
also represent the first testator, and will have the same 
rights and powers in dealing with the estate as the 
person first named executor would have. An executor 
of an executor, in however remote a series, has the same 
interest in the effects of the first testator as the first 
and immediate executor. 

But it must be distinctly remembered, that if the 
executor named in the first will has not proved it (see 
postj p. 19) before his death, his executor will have no 
right to such representation. 

And further, if such executor named in the first will 
dies intestate J his " administrator " (see post^ p. 48) can- 
not represent, and the Court will make a grant to 
another person. 

It should also be stated, that in cases where several 
executors are appointed, and one dies leaving his co- 
executors living, no interest in the executorship can be 
transmitted to his representatives. But the office swr- 
vives to such co-executors, and will in the end be trans- 
mitted to the executor of such one of the co-executors 
last surviving unless he dies intestate. 

Notwithstanding the many disabilities under which 
married women lie with regard to the power of making 
a valid will, they may do so as executrix. That is to 
say, a married woman who has been appointed execu- 
trix may legally make a will simply for the purpose of 
appointing an executor to continue the representation 
of the original testator. 

M. c 
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Will of Personalty must be proved. Every vnll 

of personal property is always required to be proved. 
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The executors duly appointed by the will axe, in all 
eases, the proper persons to perform this duty. Indeed 
no other party is permitted to do so until the executors 
have renounced, and their renunciation, as stated in the 
previous chapter, has been duly entered and recorded by 
the Court. This "proving" of a will simply means 
that the executors are required to show in the manner 
appointed by law that the wiU in question is reaUy the 
duly-executed will of the testator, and that they ore the 
executors appointed under it. 

As has been before stated, the real property of a 
testator does not, as a general rule, on his death pass at 
all to his executors, and a will clearly relating to realty 
only need not be proved. In the goods of Bootky L. E., 
3 P. & D. 177. 

"Where a will deals with personal property simply, 
however, or even with both personalty and realty, it 
must, in every case^ receive this sanction from the Court. 

What an Executor may do before Probate. 

But, spealdng broadly, it may be said that from the 
moment of the death of the testator the whole of his 
personal property vests in and belongs to the executor 
or executors appointed by his will. There are neces- 
sarily, therefore, certain acts which an executor may 
wish to perform before proving the will, and with 
regard to his position before probate great freedom is 
allowed to him. The mere fact of proving the will is 
no foTmdation of the executor's title. He derives all 
his interest from the will itself, and, therefore, even 
before probate, he may do most of those acts which pro- 
perly belong to his office. 

Thus an executor, on the death of the testator, luay 
at once talce possession of any of the personal estate; 

c2 
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• 

and for this purpose he may peaceably enter even the 
house and lands of the heir. An executor may further 
immediately pay or receive debts due to or from the 
estate of the deceased, and he may also distrain for rent 
due to him. In like manner he may dispose of the 
personal chattels, and may pay legacies, if he pleases, 
before proving the will. If, after doing any of these 
things, an executor should die, even before the will is 
proved, nevertheless such acts will stand good. 

It is with regard to the right of an executor to carry 
on actions that the necessity for obtaining probate is 
most clearly shown, for no executor can assert or rely 
upon his right in any other Court without showing he 
has first established such right by proving the will under 
which he acts in the Probate Division. There seems 
nothing, indeed, to prevent an executor commencing an 
action, but unless, at the timie when proof of his title is 
required, he can produce a copy of the will by which he 
is appointed, certified under the seal of the Court, he 
will not be permitted to maintain it. 

Time when a Will is to be proved. With re- 
gard to the time when a will ought to be proved, there 
can be little doubt that the executors ought to perform 
this duty at the earliest possible opportunity. 

By No. 43 of the Probate Rules, it is provided that 
" no probate .... shall issue until after the lapse of 
seven days from the death of the deceased unless under 
the direction of the judge or by order of two of the 
registrars," but as soon as possible after this time it is 
clear an executor ought to prove the will. 

And by sect. 40 of the statute 44 Vict. c. 12, it is 
enacted, "that if any person who ought to obtain 
probate ... * shall neglect to do so within the time 
prescribed by law for the purpose, he shall be liable to 
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pay to her Majesty double the amount of duty charge- 
able, and the same shall be a debt due from him to the 
crown, and be recoverable by the ways and means now 
in force for the recovery of probate duties." The time 
■within which probate ought to be obtained is six 
calendar months. 

A person intermeddling with the effects of a deceased, 
therefore, and neglecting to take out probate subjects 
himself to heavy penalties. See also posty p. 116. 

Further, by No. 45 of the Probate Eules, " In every 
case where probate .... is for the first time applied 
for after the lapse of three years from the death of the 
deceased, the reason of the delay is to be certified to the 
registrars. Should the certificate be unsatisfactory, the 
registrars are to require such proof of the alleged cause 
of delay as they may see fit." 

The Place where a Will is to be proved. 

Every will of personal property must now be proved in 
the Probate Division of the High Court of Justice. 

This tribunal, under the name of the Court of Probate, 
was first established by the statute 20 & 21 Vict. c. 77, 
in the year 1857. To it was then transferred all the 
testamentary jurisdiction which formerly belonged to 
what were known as the Ecclesiastical. Courts. 

In connection with the Probate Division a Principal 
Registry of Wills is established in London; and in 
addition to this, forty District Eegistries at certain 
provincial places, each presided over by a District 
Eegistrar. A list of these will be found in the Ap- 
pendix. 

An executor may always prove the will, if he wishes, 
in the Principal Eegistry in London, for it is not 
obligatorf/ for him to apply to the District Eegistry. 
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But, in cases where there is no dispute as to the will, 
and where the deceased has had a fixed place of abode 
within the district in which application is made, probate 
may be obtained at one of the District Registries. This 
course is usually pursued in ordinary cases, but it must 
be distinctly remembered that where there is any dispute 
as to the will sought to be proved, probate at a District 
Registry will not be granted. Further, it should be 
stated that if there is any doubt as to the permanent 
residence of the testator at the time of his death, it is 
better for the executor to bring the will to the Principal 
Registry for Probate ; and he must do so at any rate 
where the personal property exceeds 300/., if such 
testator resided out of England, or in any part of Eng- 
land not included in one of the districts specified. The 
Principal Registry is now located at Somerset House. 

It must be remembered, also, that the Probate Divi- 
sion has no power to construe wills. 

The duties of the Probate Division are confined to 
the question of whether probate or administration should 
or should not be granted, or in certain cases whether 
they should be revoked ; but it has nothing to do with 
the interpretation of a will, in order, for example, to en- 
force a proper performance of the trusts contained in it. 
This jurisdiction of construing a will belongs to the 
Chancery Division. 

Who may prove a WilL It has been clearly 
laid down that where executors are appointed by a will, 
they are the fit and proper persons to prove such will. 
Until the executor has renounced his right to do so, 
indeed, either by a regular form of renunciation, or by 
neglectiog to appear when cited, either by the Court or 
by some party having an interest under the will, no 
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other person can take his place in the performanoe of 
this duty. 

It sometimes happens, however, that the deceased, 
although he makes a will, omits to appoint an executor, 
or else that appointment fails by the person nominated 
refusing to act, or for other reasons. In such a case 
permission is given to other parties to prove the wilL 
Still probaUf properly so called, is granted only to the 
executors named in or according to the tenor of the 
will. Persons proving a will in any other character 
take what are called letters of administration mth the 
will annexed. As to which, together with the parties to 
whom such letters will be granted, bqq pasty p. 73. 

If the executors have not the will in their possession, 
but some other person holds it, such person will be 
compelled by the Court to produce it. And it is im- 
portant here to state, as wills are very often entrusted 
to the keeping of solicitors, that the lien which a soli- 
citor generally holds for money due to him over the 
papers of his client does not extend to an original will, 
and he cannot in any event refuse the production of it. 

How a Will is proved. A will may be proved 
in two ways : (1) In Oonunon Form, or (2) in Solemn 
Form ; which is also called, by Form of Law or by 
Witnesses. 

It is with the first of these methods, viz. Probate in 
Common Form, that especial notice will be taken in the 
present Work. 

Before dealing somewhat closely with this branch of 
the subject, however, some explanation of what is meant 
by probate in solemn form will be given. 

Qf Probate in Solemn Form. Probate in solemn 
form falls witlun what is known as the ^^contentious 
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business '* of tlie Court. A will is proved in solemn 
form when parties interested — as, for instance, tlie 
widow or next of kin — are smmnoned to witness the 
proof, and, as they would be entitled to the property of 
the testator if he had died without a will, to oppose 
probate if they so wish, on the ground that the will is 
invalid. 

It haa been well said by Dr. Tristram, in his recent 
work on Probate Practice, that *' in actions for proving 
wills in solemn form the question — the main and 
generally the sole question — for the determination of the 
Court is, whether a will or other testamentary paper is 
or is not in whole or in part valid as a testamentary 
instrument." 

The advantage of thus proving a will in solemn form 
is, that as it thus receives ihe sanction of the Court, no 
will so proved in a proper manner can afterwards be set 
aside. In every case, therefore, where an executor en- 
tertains any doubt as to the validity of the instrument 
by which he is appointed, he ought to obtain probate in 
this way, and by this means he may save himself much 
future trouble and annoyance. He may do so volunta- 
rily, or may be compelled to do so by parties interested, 
and even after he has obtained probate in common form 
such parties may compel him, within a reasonable time, 
to prove the will in solemn form by witnesses. From 
this it will be seen that where there appears any groimd, 
either from the insanity of the testator or for other 
reasons, upon which the validity of a will may be dis- 
puted, an executor ought in prudence, for greater 
security, in the first instance to prove in this manner, 
citing the next of kin and all others pretending an 
an interest in what is called " see proceedings." 
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It is, of course, needless to state that in proving a 
will in solemn form the assistance of a professional man 
is essential; and under these circumstances it is not 
deemed necessary, in a work of these limits, to enter 
more fully into the subject. For a full explanation of 
this portion of the practice of the Probate Division, a 
reference should be made to Dr. Tristram's excellent 
text-book on "Contentious Business," and to the last 
edition of " Browne on Probate," both of which works 
have been very recently published. 

In the vast majority of simple wills, however, there 
is no likelihood of any dispute, and, therefore, no neces- 
sity for any proof in solemn form. 

In a large number of cases, also, the amoimt of pro- 
perty left by a testator is so small that the executor may 
not feel justified in seeking the assistance of a solicitor, 
and thus incurring extra expense. An executor is then 
quite competent to carry through the probate of the will 
by himself, and his duties in this respect have been very 
much simplified in cases where the whole estate does not 
exceed 300/., by the recent Customs and Inland Revenue 
Act, 1881. 

Practical Directions to Executors proving 
a Will in Common Form. A will is said to be 

proved in common form when it is proved by the exe- 
cutor without summoning, and in the absence of the 
parties interested. 

With regard to this portion of the subject, the follow- 
ing rules ought first to be carefully remembered : — 

(1) Application for probate may be made at the Prin- 

cipal Registry in all cases. 

(2) But application may also be made at a District 

Registry in cases where the deceased at the time 
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of his death had a fixed place of abode within 
the district in which the application is made, and 
not otherwise. And now, by the act above men- 
tioned, 44 Vict. c. 12, where the whole personal 
estate of the deceased does not exceed 300/., 
application may also be made "to any officer 
of Inland Revenue duly appointed for the pur- 
pose" (see^o«^, p. 27). 

(3) Such applications may be made ihrough a soli- 

citor or in person by executors. 

(4) The registrars will not allow probate to issue until 

all inquiries which they may see fit to institute 
have been answered to their satisfaction. But 
the registrars are nevertheless to afford as great 
facility for the obtaining of grants as is con- 
sistent with a due regard to tiie prevention of 
error or fraud. 
Further Exiles with regard to Personal Applications 
will also be found ^a«^, p. 70, which must be carefully 
considered. It is sufficient for the present purpose to 
state here that such applications must be in person and 
not by letter. 

Probate in Simple Cases: 

(1) Where the whole personal estate of the deceased does 
not exceed 300/. 

By the act bearing date the 3rd of June, 1881, and 
commonly known as the Customs and Inland Bevenue 
Act, 44 Vict. c. 12, special provisions have been made 
for obtaining probate where the gross value of the estate 
does not exceed 300/., and the testator has died on or 
since June 1st, 1881. Of these notice will first be 
taken. 
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By section 33 of the act it is provided, that " where 
the whole personal estate and effects of any person 
dying on or after the first day of June y one thomand eight 
hundred and eighty-one (inclusive of property by law 
made sach personal estate and effects for the purpose of 
the charge of duty, and any personal estate and effects 
situate out of the United Kingdom), tdthout any de- 
ductionfor debts or funeral expenses, shall not exceed the 
value of three himdred pounds, it shall be lawful for the 
person intending to apply for probate {or letters of admi" 
nistrationj see post, p. 47), in England or Ireland, to 
deliver to the proper officer of the Court, or to any 
officer of Inland Bevenue duly appointed for the purpose, 
a notice in writing in the prescribed form, setting forth 
the particulars of such estate and effects, and such fur- 
ther particulars as may be required to be stated therein, 
and to deposit with him the sum of fifteen shillings for 
fees of Court and expenses, and also, in case the estate 
and effects shall exceed the value of one hundred pounds, 
the further sum of thirty shillings for stamp duty." 

By this it will be seen that now, in addition to the 
registrars of the Probate Division, certain officers of 
Inland Eevenue are also made available as agents for 
obtaining grants of probate (or letters of administration) 
when the gross value of personal estate (without any de- 
duction for debts or funeral expenses) does not exceed 
300/. 

It may be convenient, therefore, for an executor to 
make application for probate in this manner where the 
personal estate left is very small and his place of abode 
is at some distance from the nearest District Registry. 

But as the section specifies " it shall be lawful," it is 
not compulsory for the person intending to apply for 
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probate to apply to the Inland Revenue officer, but he 
may, if he think fit, apply to the registrar of the Pro- 
bate Division. 

And further, only such officers as hold the deputation 
of the Board in this behalf, viz., certain collectors and 
supervisors of excise, are authorized to act under this 
section, for officers so entitled to act must "be duly 
appointed for the purpose." 

An executor making an application under this section 
must deliver to the proper officer either of the Probate 
Registry or of Inland Revenue, as the case may be, " a 
notice in writing in the prescribed form." He should 
fill up an unstamped form, to be obtained at the Registry 
or Revenue Office, and sign and deliver it to the officer. 

In grants of this nature a uniform fee of 155. is alone 
demanded for expenses. And if the estate is under 
100/. no stamp duty is payable. If the estate exceeds 
100/., but does not exceed 300/., a stamp duty of 30s., 
in addition to the fee of 15s. before mentioned, is re- 
quired, but this is in full satisfaction of probate or legacy 
duties. 

At the time of making an application under this 
33rd section of the act, the executor should take the 
will by which he is appointed to the office : for it must 
be satisfactorily shown before proceeding further that 
such will has been duly executed, and that no unautho- 
rized alterations appear in it. 

If the will is at all defective the applicant cannot go 
further at the Revenue Office, but will be at once re- 
ferred to the Principal or the proper District Probate 
Registry, and may then be required to proceed as stated 
post^ p. 40. 

The Inland Revenue officer, in cases where application 
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is made to him, will next fill up a proper notice speci- 
fying sucli application for probate, and containing ex- 
tracts from the wiU showing the appointment of the 
executor, &c., and will forward such notice to the Pro- 
bate Registrar of the district ia which the testator had 
his fixed place of abode at the time of his death or to 
the Principal Probate Registry, Somerset House, when 
the further dociunents necessary to obtain the grant 
will be prepared. 

These papers will then be forwarded back to the 
Inland Revenue officer to be sworn and completed. 

The only other step required of an executor applying 
for probate in this manner, after he has given the requi- 
site notice as before stated, is to swear or affirm to two 
documents, one called the " Oath of Executors," and the 
other " The Affidavit for the Inland Revenue." These 
are termed the papers necessary to lead the grant, and 
are obtained at the office. 

Oath of Executors. The oath for executors is the 
same whether the personal estate is over or under the 
value of 300/., and a form will be found ^os^, p. 31. 

Affidavit for Inland Revenue. A special form 

of affidavit for the Inland Revenue is required in cases 
where the personal estate does not exceed 300/., and is 
as follows : — 

In the High Couiit of Justice m Englaio). 
Probate, Divorce and Admiralty Division. 

(Probate.) 

The Principal Eegistry or The District Eegistry at 

In the goods of [insert testator'a name], deceased. 

I [insert name, address and description, &c, of eacecutor'] make 
oath [or affirm] and say as follows : — 

(1) I desire to obtain a grant of probate of the will of , 

late of , deceased, who died at , on the day 

of , IB-—, domiciled in that part of the United Kingdom 

called • 
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(2^ The whole personal estate and effects of the deceased, 
whether situate in the United Kingdom or abroad, indusiye of 
all the personal estate and effects oyer which the deceased had 
and exercised a general power of appointment by will, and 
without any deduction for debts or funeral expenses, do not 
exceed the value of £300. 

(3) The account hereto annexed is a true account of the par- 
ticulars and present yalue of all the personal estate and effects 
of the deceased for or in respect of which the &;rant is to be 
made, exdusLye of what the aeceased may have been possessed 
of or entitled to as a trustee, and not b^efidally. The gross 
value thereof altogether is £- — . [If the deceased had moveable 
estate in Scotland, add. The separate value of that part thereof 
which is in Scotlsmd is £ .] 

(4) The deceased had ["also" or "no"] real estate in this 
country. 

Sworn by the above-named [insert [Signature of executor"], 

executor's name or names] at , 
on the day of , 18 — , 

Before me, 
[Signature of person autJiorized to culminister oaths,] 

To this affidavit is annexed an aooonnt of all the pro- 
perty, to be filled up by the executor in form, as postf 
p. 36. 

These documents, as before stated, may be sworn and 
completed before the Inland Bevenue officer, when 
application has been first made to him, since he is 
empowered by the act to administer all necessary oaths 
and affirmations. 

When completed, aU the papers are in such case sent 
back to the Principal or District Probate Registry 
where they were prepared, together with the original 
will, marked with the signatures of the executor and 
the Inland Bevenue officer, annexed, and if found cor- 
rect a grant of probate will issue. 

This grant will be delivered by the revenue officer to 
the executor, who is then entitled to proceed with the 
administration of the estate. 

With regard to this portion of the subject, it may be 
stated, also, that at present it appears only to be the 
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intention to utilize oertain Inland Eevenue officers not 
located in towns where there are District Begistries, 
who are duly authorized for the purpose. 

And further, if any illegal application is made to such 
Inland Bevenue officers, or if any difficulty presents 
itself in carrying out the directions of the statute, the 
applicant will be at once referred to the Principal or one 
of the District Probate Registries. 

(2) Where the Personal Property exceeds 300/. 

Where the personal property of the deceased, even 
though he has died since June 1st, 1881, exceeds the 
value of 300/., an executor cannot take advantage of 
section 33 of 44 Vict. c. 12, and must apply either to 
the Principal or one of the District Probate Registries. 

In this case, the first step to be observed is for an 
executor, who wishes to prove a will himself, to take the 
will by which he is appointed to the Registry, and make 
his application there for a grant of probate of it. 

"When an executor makes this application he will be 
required, as in the former case, to swear to two affi- 
davits before a person authorized to administer oaths. 
The first of these affidavits is the oath for executors, 
and the other the affidavit for the Inland Revouue. 
These are the papers necessary to " lead the grant," and 
may be obtained at the Registry. 

Oath of Executor. The oath for an executor is a 

promissory oath that he will execute the office justly, 

and is in form as follows : — 

In the High Cotjet of Justice. 

Probate, Divorce, and Admiralty Division. 

The Principal Probate Eegistry or The District Eegistry 
at 
In the goods of [insert name of testator'], deceased. 
I [insert name, title and relationship to testator {if any) of executor! 
of , in the county of , make oath and say that I 
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believe the paper writing [or paper writings] hereto annexed 
and marked by me to contam the true and original last will and 
testament [with codicils if any"], of [insert testator's name'], late 
of , m the county of , deceased, and that I am the 

sole executor [or one of the executors] therein named, and that 
I will well and faithfully administer the personal estate and 
effects of the said testator by paying his iust debts and the 
legacies contained in his will [or will and codicils], so far as the 
same shall thereto extend and the law bind me; that I will 
exhibit a true and perfect inventory of aU and singular the said 
estate and effects, and render a just and true account thereof 
whenever required by law so to do; that the testator died 
at , in the county of , on the day of , 

18 — , and that the whole personal estate and effects of the said 
testator amounts in value to the sum of [insert exact gross 

value'], and no more to the best of my knowledge, information 
and belief. 

(Signed) [Signature of executor]. 

Sworn at , on the day of , 18 — . 

Before me, 
[Signature of person authorized to administer oaths]. 

At the time of his swearing this affidavit the original 
will and codicils (if any) must be annexed to it, and 
the executor and also the person administering the oath 
must mark them, as it is termed, by signing their names 
on them. 

When there is more than one executor, probate will 
be granted to any one of them who applies for it. 
Anyone, therefore, even without notice to the others, 
may prove the will. In this case, power is reserved to 
grant probate again — ^which is called a double probate — 
to the others, if they afterwards vrish to come in and 
prove. Such a course is quite unnecessary, however, as 
probate granted to one executor enables the others to 
act. But where several executors are appointed, and 
some or one of them only has sworn, a memorandimi is 
made in the margin of the oath that power is reserved 
to the other executors to come in and prove, or that they 
have renounced. 

The oath for executors in use at the District Begis- 
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tries is very similar in form to the one given above, 
except that after the date of the death of the testator it 
is sworn that he had a fixed place of abode within the 
district where the application for probate is made as 
follows, " that the testator died at , in the county 

of , on the day of > 18 , and 

that the said testator had at the time of his decease 
a fixed place of abode at , within the district of 

• 

It may be stated also that where an executor has 
conscientious scruples against making an oath, he is in 
all cases j^ermitted by statute to make an affirmation, in 
which case, instead of the words " make oath and say," 
the following words, "solemnly, sincerely and truly 
affirm and declare," are inserted in the affidavit. 

Affidavit for Inland Revenue. The other affi- 
davit required from an executor, when applying for 
probate, is the affidavit for the Inland Eevenue. This is 
demanded, in order that the proper stamp duty on the 
amount of personal property of which the deceased died 
possessed may be paid. 

With regard to this portion of the subject, great 
alterations have been made by the recent Customs and 
Inland Eevenue Act, 1881 (44 Vict. c. 12). 

By this statute, it will be remembered a duty of 30s., 
in addition to the uniform fee of 15s. for expenses, is 
alone demanded in all cases whore the personal estate 
does not exceed 300/., and a special form of affidavit is 
then used (see antey p. 28). 

Besides tlus, by the same act, the duties payable on 
estates above the value of 300/. are regulated (see postf 
p. 156) ; and a power is given to deduct debts and funeral 
expenses when the deceased died domiciled in the United 

M. n 
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Kingdom. It is provided by section 28, that " on and 
after the first day of June j one thousand eight hundred and 
eighty 'Oney in the case of a person djdng domiciled in any 
part of the United Kingdom, it shall be lawful for the 
person applying for the probate .... to state in his 
affidavit the fact of such domicil, and to deliver there- 
with, or annex thereto, a schedule of the debts due from 
the deceased to persons resident in the United Kingdom 
and the funeral expenses, and, in that case, for the pur- 
pose of the charge of duty on the affidavit .... the 
aggregate amount of the debts and funeral expenses 
appearing in the schedule shall be deducted from the 
value of the estate and effects as specified in the account 
delivered with, or annexed to, the affidavit .... 

" Debts to be deductied, under the power hereby given, 
shall be debts due and owing from the deceased, and 
payable by law out of any part of the estate and effects 
comprised in the affidavit, and are- not to include volun- 
tary debts expressed to be payable on the death of the 
deceased, or payable under any instrument which shall 
not have been bond fide delivered to the donee thereof 
three months before the death of the deceased, or debts 
whereof any real estate may be primarily liable, or a re- 
imbursement may be capable of being claimed from any 
real estate of the deceased, or from any other estate or 
person." 

" Funeral expenses, to be deducted under the power 
hereby given, shall include only such expenses as are 
allowable as reasonable funeral expenses according to 
law." 

The affidavit for the Commissioners of Inland Revenue 
for estates above 300/. is in form as follows: — 
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In the High Cottbt of Justice in England. 
Probate, Divorce and Admiralty Diyision. 

(Probate.) 

The Principal Registry. 

In the goods of [insert testator^a name], deceased. 

I [insert namey description^ &c, of executor'] make oath and 
say as follows : — 

(1) That I desire to obtain a grant of probate of the will of 

, late of , deceased, who died at on the 

day of , one thousand eight hundred and , domiciled 

in that part of the United Kingdom called 

(2) The Account No. 1 hereto annexed is a true account of 
the particulars and present value of all the personal estate and 
effects of the deceased, for or in respect of which the ^ant is to 
be made, exclusive of what the deceased may have ooen pos- 
sessed of or entitled as a trustee and not beneficially. The gross 
value thereof altogether is £ 

(3) The deceased had ["also" or **no"] real estate in this 
country. 

(4) The deceased had [** also" or ** no"] personal estate and 
effects situate abroad [the short particulars whereof are set forth 
in the Account No. 2 hereto annexed]. 

(5) The deceased left widow, lawful issue, sur- 
viving. 

(6) The deceased had no personal or moveable estate and 
effects within the United Kingdom other than and except the 
personal estate and effects the particulars and value whereof are 
contained in the Account No. 1 hereto annexed [// tJie deceased 
had moveable estate in Scotland, add, the separate value of that 
part thereof which is in Scotland is £ ]. 

(7) The first part of the schedule hereto annexed contains a 
true and particular list of the debts due and owing from the 
deceased at the time of death to persons resident within the 
United Kingdom, with the names and addresses of the several 
persons to whom the same are respectively due, and the de- 
scriptions and amounts of such debts. The second part of the 
schedule contains a true account of the funeral expenses of the 
deceased. 

(8) The said debts are payable by law out of the personal 
estiate and effects comprised in the Account No. 1 hereto an- 
nexed, and are not nor are any of them voluntary debts made 
payable imder some instrument delivered to the donee thereof 
within three months before the death of the deceased, or debts 
which are primarily payable out of any real estate belonging to 
the deceased, or debts in respect whereof a reimbursement is 
capable of being claimed from any real estate of the deceased or 
from any other estate or person whatsoever. 

(9) The aggregate amount of the said debts and funeral 

p2 
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expenses is £ , which being deducted from the value of 

the personal estate and effects as specified in Account No. 1 
hereto annexed reduces such value for the purpose of the charge 
of duty hereon to the sum of £ 
All which is true to the best of knowledge and belief. 

Signed [signature of eocecutor']* 
Sworn by the above-named [insert 
name of executor} at , on the 

day of , 18 . 

Before me, 
[Sigjiature of person auihorized to administer oaths,"] 

Where the deceased died domiciled abroad only the 
first 3 paragraphs given above need be used. 

Where the deceased died domiciled in the United 
Kingdom, but it is not intended to take deduction o/debts, 
only the first 5 paragraphs need be used. 

An account of the personal estate of the deceased, 
signed by the executor or executors in proper form, 
which may be obtained at the registry and must be 
accurately filled up, is annexed to this affidavit. 

This accoimt is in form as follows : — 



Account of the Personal Est; 




, DECEASED. 








Market Price 

of St^kR at 

Date of Grant. 


Oro88 Value. 


Stocks or frnids of Great Bri- 
tain transferable at the bank 
or elsewhere in England : 

Dividends thereon to date 
of affidavit 


£ 8, d. 


£ 8, d. 


£ 8. d. 






Foreign stocks or funds tranS' 
ferable in England^ viz. : 

Dividends thereon to date 
of affidavit , , 


£ 8. d. 








Proprietaiy shares or deben- 
tures 01 public companies, 
VIZ.: 

Dividends or interest there- 
on to date of affidavit 


£ 8. d. 
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Gash lA the house and at the bankon 

Honaehold goods, linen, wearing apparel, books, plutv, 
jewels, oaniages, horses, &c. valued at 

Leasehold property, viz. : 



Bents of real property dne at death of dcccasccl 

Bents of leaaehold property up to dato of affiduvit .... 



Folioy of insurance on life 
Bonus thereon 



Money out on mortgage and other scouritics 
Interest thereon to date of affidavit ....... i 



Book and other debts 



Bonds and bills 

Notes 

Interest thereon to date of grant 



Beal estate, eontraeted in lifotimo of deceased, to bo sold 



Personal estate left by the will under somo authority 
enabling the testator to dispose of the same as ho or 
she mi^t think fit 



(Goodwill, stock-in-trade, farming stock, iiuplcincnts 
of husbandry valued at 



Ships and shares of ships, registered at any port of the 
United Kingdom, valued at 



Share of any real or personal property belonging to 
the partnership firm of , of which deceased 
was a member 



Beversionary interest under the will of , 
proved , or under tho settlement made 
on the marriugo of 

Other personal property not comprised under tho fore- 
going heads, viz. : 

£ 



Uruw Value. 
£ 8, d. 



To be signed by the persons \ 
making oath or affirmation / 
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Where it is intended and permitted to deduct the 
debts and funeral expenses under section 28 of the Act 
44 Vict. 0. 12, the Schedule is in the form annexed. 

SCHEDULE. 



Part I. — Containing an Account of the Debts due and owing from 

the Deceased, 



Name and Address of 
Creditor. 


Descriptioii of Debt. 


Amount. 






£ 8, d. 




£ 



Part II. — Containing an Account of the Funeral Expenses of the 

Deceased* 



£ 8. d. 



To be signed by the persons ^ 
making oath or affirmation / 



In the example given above, it wiU be seen applica- 
tion is made at the Principal Registry. The affidavit 
for the Inland Eevenue, however, in use at the District 
Begistries is almost identical in form, except that in the 
place of the heading "The Principal Eegistry" in the 
above, " The District Eegistry at ^* is substituted, 
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and after the date of the death of the deceased it is 
sworn that he had a fixed place of abode within the dis- 
trict where application for probate is made as follows : 
"That the said deceased died, &c. domiciled in that part 
of the United Kingdom called , and having a 

fixed place of abode at within the district of ." 

Like the oath for the executor also this affidavit may 
be "afl&rmed" instead of "sworn" in the manner pre- 
scribed by the statute, and the same in all similar 
affidavits. But it must be remembered, in all oases of 
affirmation the exact words prescribed by the statute 
applicable to the particular case must be used, and none 
other will be received. 

Probate granted. Where the will has been pro- 
perly executed, and the registrars are satisfied as to its 
validity, these two affidavits are all that are required in 
order to obtain a simple grant of probate. 

The registrar will give the executor a copy of the 
will, having annexed to it a certificate stating that the 
will of the deceased was proved and registered, and that 
administration of his effects was granted to the executor. 

This is called the probate. 

The original will is left in the hands of the registrar 
to be kept by him. 

For other and fuller rules with regard to personal 
application generally, see also post, p. 70, 

In addition to what has been stated above, however, 
it may be mentioned that every applicant for a, first 
grant of probate at the Principal Begistry must produce 
a certificate of the death and burial of the deceased, or 
satisfactory reason must be given for its non-production, 
and this may also be required by the district registrar 
and officer of Inland Eevenue. A reference to some 
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responsible person to establish the identity of the appli- 
cants may also be demanded. 

"When application is made at the Principal Eegistry 
the business may be immediately proceeded with. But 
when application is made at a District Eegistry, such 
district registrar is required to communicate by the 
next post with the Principal Eegistry in London, to 
ascertain whether any application for probate of the 
same will, or any notice of opposition to a grant, has 
been made there ; and until a satisfactory answer has 
been returned, probate will not issue. 

Summary of Directions. To sum up, therefore, 
what has been said above the steps in all ordinary cases 
for proving a will in common form are as follows : — 

(1) Will to be taken to the Eegistry or Inland 

Eevenue Office, and due notice given of appli- 
cation. 

(2) Oath of executors must be sworn. 

{3) Affidavit for Inland Eevenue must be sworn. 

(4) Certificate of death and proof of executors' identity 
may be required. 

(5) Probate granted, and copy wiU with probate 

certificate attached, given to executor as proof of 
his title. 

(6) Original will retained in the registry. 

(7) For fees and stamp duties payable, see postj 
pp. 156 et seq. 

Proof of imperfect Will. Probate will only be 
granted in the simple methods before stated, when a 
will is quite perfect on the face of it, and has an attes- 
tation clause properly drawn up. If alterations appear 
in the will, or there is no attestation clause, further 
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affidavits will be required, and no will which is defective 
can in any case be proved through the agency of an 
Inland Eevenue officer. 

No Attestation Clause. Where a will is brought 
for probate with the attestation clause either entirely 
wanting, or with one which does not specify all the 
necessary requirements of the Wills Act, 1 Vict. o. 26, 
a further affidavit from one of the subscribing tcttnessesy 
if either are living, is demanded to show that all things 
essential were duly performed. 

The full form of attestation is usually as follows : — 

** Signed and declared by the said testator as his last will and 
testament in the presence of us, present at the same time, who 
at his request, in his presence and in the presence of each other, 
have subscribed our names as witnesses." 

• [Signature of witne88,'] 

lSig7iature of witnees,] 

When such clause is wanting or imperfect, the affi- 
davit required from one attesting witness at least is in 
the form below : — 

In the High Court of Justice. 
Probate, Divorce and Admiralty Division. 

(Probate.) 
The Principal Eegistry or The District Eegistry at 

In the goods of [insert testator^ a wame], deceased. 

I [insert name and description of witness"^ make oath [or affirm, 
<fcc.] that I am one of the subscribing witnesses to the last will 
and testament [and codicils, if any'} of late of in the county 
of deceased, the said will [and codicils] being now here- 

unto annexed, bearing date , and that the said testator 

executed the said will [and codicils] on the day of the date 
thereof by signing his name at the foot or end thereof [or as the 
case may be'] as the same now appears thereon in the presence of 
me and of , the other subscribed witness thereto, both of 

us being present at the same time, and we thereupon attested 
and subscribed the said will [and codicils] in the presence of the 
said testator. 

Signed [Signature of witness,"] 
Sworn at on the day of 18 . * 

Before me, 
[Signature of person authorized to administer oaths.J 
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If both the subscribing witnesses are dead, or if from 
other circumstances no aflGldavit can be obtained from 
either of them, resort must be had to other persons (if 
any), who may have been present at the execution of 
the will or codicil ; but if no affidavit of any such per- 
son can be obtained, evidence on affidavit must be pro- 
cured of that fact, and of the handwriting of the de- 
ceased and the subscribing witnesses, and also of any 
circumstance which may raise a presumption in favour 
of the due execution. 

Such affidavit of handwriting is usually as follows :— 

In the High Coijet of Justice. 
Probate, Divorce and Admiralty Division. 

(Probate.) 
The Principal Eegislry or The District Eegistry at • 

In the goods of [inaert testator^s name]^ deceased. 

I [insert name']^ of in the comity of , make oath 

[or afifirm] that I knew and was well acquainted with [ineert 
testator* 8 name], late of in the county of , deceased, 

who died on the day of at , for many years 

before and down to the time of his death, and that during such 
period I have frequently seen lum write, and also subscribe his 
name to writings, whereby I have become well acquainted with 
his manner and character of handwriting and subscription ; and 
having now with care and attention perused and inspected the 
paper writing hereunto annexed, purporting to be and contain 
the last will and testament of the said deceased, bearing date 
, being thus , ending thus , and being sub- 

scribed thus [a8 the case may 6e], I further make oath that 

I verily and in my conscience believe the whole body, series and 
contents of the said will, together with the names sub- 

scribed thereto as aforesaid [or as the case may 6e], to be of the 
true and proper handwriting and subscription of tiie said , 

deceased. 

(Signed) [Sigrudure of deponent.'] 

Sworn at , on the day of , 18 . 

Before me, 
[Signature of person authorized to administer oaths,] 

If, on perusing the affidavits of both witnesses, it 
appear that the requirements of the statute were not 
complied with, the registrars will refuse probate. 
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If, after considering the facts of the case, it appears 
doubtful whether the will or codicil has been duly 
executed, the registrars may require the parties to bring 
the matter before the judge on motion. 

Alterations or Erasures in Wills. When any 
alteration or erasure is made in a will, such alteration 
must either be clearly referred to and identified in the 
attestation clause, or be itself attested by the signatures 
of the testator and witnesses in the margin opposite 
to it. 

When a will is brought for probate, which has on the 
face of it any unattested alteration or erasure, and no 
mention is made of it in the attestation clause, it is the 
practice, therefore, to require an additional aflSdavit, 
showing whether it was made before or after the exe- 
cution of the will. 

All interlineations and erasures are invalid unless 
they can be proved to have existed in the will previous 
to its execution or re-execution, or unless properly at- 
tested, or a codicil has been subsequently executed, and 
probate will be granted as. though they did not exist. 

Wills of Blind and Illiterate Persons. With 

regard to those who may have occasion to prove a will 
made by any person blind or illiterate, it should here be 
stated that special provision is made for such oases by 
the Probate Eules. 

The registrars are not to allow probate of the will of 
any blind or obviously illiterate person, to issue unless 
they have previously satisfied themselves that the said 
will was read over to the testator before its execution, or 
that the testator had at such time knowledge of its con- 
tents. 

Who may oppose the Probate. It has been 



44 AS TO EXECUTORS. 

said {anie^ p. 24), that the parties interested may com- 
pel an executor to prove a will in solemn form in order 
to give them an opportunity of contesting the validity, 
and this may even be done after proof in common form 
has been made. 

But, in addition to this, probate in common form may 
hQ prevented by what is called a caveat. 

When a grant of probate has not yet issued, any 
interested person, by giving notice in proper form to the 
registrar, may prevent such issuing without due notice 
to himself, and he has thus the opportimity of entering 
an appearance to oppose or support the grant, as his 
interest may dictate. Ingram v. Strong^ 2 Phill. 315. 
Such notice is called a caveat^ and is in the following form, 
which may be obtained at any Probate Eegistry : — 

In the High Cotjet of Justice. 
Probate, Divorce and Admiralty Division. 
(Probate.) 

The Principal Eegistry or The District Eegistry at 

Let nothing be done in the goods of , late of , de- 

ceased, who died on the day of at , unknown 

to having interest [or, if a solicitor is employed, unknown 

to of , solicitor of parties having interest]. 

Dated this day of , 18 . 

(Signed) [Signature of party interested 

or his soliciior.J 

This form must be filled up and signed by the party 
opposing, or his solicitor, and will remain in force six 
months before needing renewal, but it may be with- 
drawn if the applicant so wishes. 

When a caveat has been entered, if the executor asks 
for probate of the will, notice of such application, called 
the warning to caveat, is given to the person who has 
entered it. This is merely a summons in proper form, 
« warning " him within six days to enter an appearance 
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at the Prinoipal Eegistry to his caveat before entered, 
and to set forth his interest; and further stating that, in 
default of his doing so, the Court will proceed in his 
absence as if no opposition had been made. 

It is now necessary to state what parties are thus 
permitted to oppose the proof of a will. 

Grenerally speaking it may be said that any interest, 
however slight, is sufficient for this purpose. 

A widow and next of kin may thus clearly always 
oppose ;^ as if no will was made, they would be entitled to 
the property. See post^ p. 52, as to who are termed 
"next of kin." 

Even if the next of kin has received a legacy, he may 
nevertheless oppose probate. In such a case, however, 
he will be compelled to pay the amount of such legacy 
into Court. 

It should be mentioned also, that a next of kin thus 
insisting on an executor proving the will in solemn form 
is not, as a general rule, liable to costs, if he has given 
due notice that he only intends to cross-examine the wit- 
nesses produced, and brings no charge of incapacity or 
undue influence ; or unless it is clear such a course has 
been taken merely for the sake of causing extra trouble 
and annoyance. See also Cleave v. Clear y L. B., 1 
P. & D. 655 ; Harrington v. Boinjer^ L. B., 2 P. & D. 
261. 

Jurisdiction of County Court. Although it 

has been said {aniey p. 22), that no contentious business 
whatever can be transacted at a District Begistry, still 
it is not necessary, in every case where opposition is 
made, to apply to the Probate Division in London. 

By the Act 21 & 22 Vict. c. 95, s. 10, a contentious 
jurisdiction is given in certain cases to the County Court. 
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This section provides, that " where it appears by affi- 
davit, to the satisfaction of a registrar of the Principal 
Registry, that the testator or intestate in respect of whose 
estate a grant, or revocation of a grant, of probate or 
letters of administration (as to which, see poat^ p. 47) 
is applied for, had at the time of his death his fixed 
place of abode in one of the districts specified in the 
schedule to the Court of Probate Act, and that the per- 
sonal estate in respect of which such probate or letters of 
administration are to be, or have been, granted, exclu- 
sive of what the deceased may have been possessed of, 
or entitled to, as a trustee and not beneficially, but 
without deducting an account of debts due and owing 
from the deceased, was at the time of his death under the 
value of 200/., and that the deceased at the time of his 
death was not seised or entitled beneficially of or to 
any real estate of the value of 300/. or upwards^ the judge 
of the County Court having jurisdiction in the place in 
which the deceased had at the time of his death a fixed 
place of abode, shall have the contentious jurisdiction 
and authority of the Court of Probate in respect of 
questions as to the grant and revocation of probate of 
the will or letters of administration of the effects of such 
deceased person in case there be any contention in re- 
lation thereto." 

An appeal from the decision of a County Court Judge 
in Probate matters lies to a Divisional Court of the High 
Court of Justice. 



( 47 ) 
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What is an Administrator. When any person 

dies without leaving a will he is said to die intestate. 

Under such circumstances it is clear the same duties 
with regard to the payment of debts, and the distribu- 
tion of the personal property which, if the deceased had 
died leaving a will, and an executor duly appointed, 
would be carried out by him, must be performed by 
some other person. 

That person on whom this obligation is cast is ap- 
pointed by the Probate Division, and is called the 
administrator. 

Must be duly appointed. The sole power of 
deciding who shall be thus deputed to distribute the 
property of the deceased now rests in- the Probate Di- 
vision alone, and before any act can be done in admi- 
nistering such effects the authority of this Court must 
in all cases be obtained. 

As in the case of an executor who neglects to take 
out probate (see dnte^ p. 20), so in the case of anyone 
dealing with the goods of a person dying intestate, 
without having received the sanction of the Court, very 
heavy penalties are by the statute imposed. For by 
section 40 of the Act of 44 Vict. c. 12, before quoted, 
p. 20, the same penalty of double the amount of duty 
chargeable is incurred by any one who deals with the 
effects of any intestate, and neglects to obtain letters of 
administration, as they are called, within six calendar 
months after the death. 

Unlike an executor, also, an administrator is per- 
mitted to do very little in respect of the estate before 
the letters of administration have been actually granted 
to him. An executor, it was said {ante^ p. 19), can do 
most of the acts pertaining to his office — except main- 
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taining an action — even before he takes out probate, 
since he derives his title from the will and not from the 
probate granted. But the only authority of an admi- 
nistrator are the " letters" granted by the Court. Such 
person, therefore, it would seem, cannot commence an 
action until his title is thus shown, and the only ex- 
ceptions to this general rule that an administrator can 
do nothing until he has applied to the Court, and admi- 
nistration has been duly granted to him, depend upon 
the principle that the acts sought to be excepted are 
clearly for the benefit of the estate. 

Who may or may not be Administrators. 

Speaking generally, it may be said that all persons who 
are qualified to act as executors are also qualified to act 
as administrators. 

To this rule, however, there is one important limita- 
tion, for as an administrator is always required to give 
a bond as security for the due performance of his office, 
any person who is unable to execute such an instrument 
is, as a matter of fact, disqualified. 

Minors. Thus; a minor cannot be an administrator, 
for he cannot, of course, execute a bond. If a minor, 
therefore, happens to be the next of kin of any person 
dying intestate, and as such is properly entitled to the 
administration, a form of administration called admi- 
nistration during minority (as to which, see post, p. 79), 
will be granted to aiiother person, since such minor, by 
reason of his position, cannot take upon himself the 
liabilities to which, as administrator, he would by law 
be subject. (See In the goods of the D^uchesa of OrkanSy 
1 S. & T. 253.) 

Lunatics and Idiots. So, also, for similar rea- 
sons, lunatics, idiots, and persons in like manner inca> 

M. E 
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pacitated, cannot be administrators, for they axe clearly 
unable to enter into any contract. 

Married Women. But there is no reason why a 
married woman should not be administratrix, and if she 
is the next of kin the office wiU be granted to her. 

In the same way as when a married woman is ap- 
pointed executrix, however, she cannot act without the 
consent of her husband, for he must join with her in 
executing the required bond. 

Nevertheless, if the husband is abroad, or it is shown 
that he is otherwise incompetent, it appears a stranger 
may join in the bond in his stead. (See also In the 
goods of Sutherland^ 31 L. J., P. & M. 126.) 

But it must be remembered that, whether the hus- 
band or a stranger is joined for this purpose, the admi- 
nistration is committed to the wife alone, and not jointly 
with another person. 

And now also a married woman who has been divorced, 
or who has obtained a judicial separation or a protection 
order, by reason of her husband having deserted her, 
under section 21 of the Matrimonial Causes Act, 1857, 
may act as administratrix as if she were unmarried. 

Aliens and Bankrupts* An alien may be an 
administrator, and also, perhaps, a bankrupt. 

It is very clear, however, that a bankrupt will not be 
chosen where there are other persons equally entitled to 
the grant. And in any case no bankrupt would receive 
such an appointment without being required to give 
extra security, called justifying security, for the proper 
administration of the estate. See Bell v. Timiswoody 
2 Phill. 22 ; Iredale v. Ford, 7 W. E. 462. 

The Order in which Administration is 
granted. It is necessary now to state the order in 
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which administration of the personal effects of a de- 
ceased intestate will be granted by the Probate Division. 

The annexed table of order of preference may be of 
eome assistance in explaining this part of the subject. 

Where any person dies intestate, administration is 
granted to — 

(1) Husband or wife; 

(2) Child or children; 

(3) Grrandchild or grandchildren, and so on in a direct 
descending line until all the descendants of the 
deceased are exhausted; 

(4) Then to father; 

(5) Mother; 

(6) Brothers and sisters; 

(7) Ghrandfathers and grandmothers; 

(8) Nephews and nieces, uncles, aunts, great-grand- 

fathers or great-grandmothers, cousins, and so on 
imtil all the collateral relations are quite ex- 
hausted. 

All those persons who are in the same degree of re- 
lationship to the intestate are equally entitled to the 
grant. 

Husband or Wife. Thus it will be seen that a 
husband has the exclusive right to be the administrator 
to his wife. 

And unless a good cause is shown, administration of 
the effects of a husband will always be granted to his 
widow in preference to other persoi. 

In the cases in which a widow has been passed 
over, some incapacity or misconduct on her part has 
been clearly proved. Thus, if a wife is divorced, or 
has lived in adultery, or eloped from her husband, she 

e2 
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will not be considered entitled to the grant. See In the 
goods of Anderson^ 33 L. J., P. & M. 149. And the same 
if she happens to be a lunatic. 

A husband may also be passed over when previous to 
the death of the wife a decree for the dissolution of the 
marriage has been obtained. See In the goods of Hay ^ 
35 L. J., P. & M. 3. Or if a protection order has been 
granted to her by reason of desertion, administration of 
all her effects, at any rate acquired after such decree, 
will be granted to the next of kin in preference to the 
husband. See In the goods of Worman^ 29 L. J., P. & M. 
164; In the goods of Faraday, 31 L. J., P. & M. 7. 

But in all ordinary cases, it will be gathered from 
what has been said above, the husband or wife of a de- 
ceased intestate will first be selected by the Court as 
the fit and proper person to whom administration should 
be allowed. 

Next of Slin. After the husband or wife, the next 
of kin become entitled to have administration of the 
effects of a deceased. 

The next of kin entitled to the administration of 
course are those next-of-blood to the deceased who are 
not imder any disability and are willing to accept it. 
And the rule which guides the Probate Division in 
granting administration to the next of kin is, that this 
grant should follow the right to the property in the 
effects. The Statute of Distributions, therefore, (see 
post, p. 140,) indicates who are the next of kin for this 
purpose. 

The table of preference above, however, gives a 
general idea of the order in which the next of kin stand 
in respect of their right to obtain administration. 

From this it will be seen, that, in default of husband 
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or wife, the children of the intestate axe first entitled, 
then the grandchildren, great-grandchildren, and so on 
in a direct descending line : and it is not xintil all the 
descendants are exhausted that the father and inother> 
then the brothers, &c., of the deceased are allowed to 
obtain a grant. 

It is important to notice, also, in considering this 
question of next of kin, that in all cases the term means 
those next of kin at the time of the death of the deceased^ 
end not at the time when the grant of administration is 
xipplied for. If such next of kin die before administra- 
tion granted, therefore, his representative is entitled 
to it. 

Again, females are equally entitled with males : and 
all children stand in equal degree, for primogeniture 
gives no especial right. Yet it appears in practice, 
where both are equally entitled, males are usually 
preferred to females for obvious reasons. Eolations of 
the half-blood also are entitled to claim administration 
as well as those of the whole blood. 

Several Next of Kin equally entitled. It has 

been stated that aU those persons who are in the same 
degree of relationship to the intestate are equally entitled 
to the grant. 

In such a case, however, administration wiU not be 
granted to all of them: for it is a well-known rule that 
the Court will never make a, Joint grant if it can possibly 
avoid it. 

The common practice is, therefore, to appoint as 
administrator that person whom the majority of those 
entitled to the effects of the deceased desire and select. 
In carrying out this principle, however, males are as a 
rulelSexTed to femSes: Ld although primogeniture 
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gives no especial right, an elder brother would generally 
be chosen instead of the younger. But the Court is in 
no way compelled to follow these rules, and in every 
case a man accustomed to business is sought to act in 
the office. Williams v. WilkinSj 2 Phill. 100. 

Contrary also to the case where several executors are 
appointed, and some alone prove a will, power is re- 
served to those not acting to come in afterwards and 
prove if they so wish (see antey p. 32) ; in the 
case of administrators, the grant is made of the whole 
* administration, and no power is reserved for others, 
even in the same degree of relationship, to join here- 
after. 

In every case, as has been seen, if at f|Jl practicable, 
a 8ok grant will issue to the party chosen by the majority 
of those interested in the estate ; and even if this rule 
cannot be carried out, where several persons apply to 
the Court, administration will never be granted to more 
than three. 

Administration will be granted to the attorney of all 
the next of kin duly appointed, if they happen to reside 
out of the coimtry. And if the effects are imder 20/., 
administration of this nature may be obtained, whether 
they are so resident or not. 

Administration granted to Creditor, &c. If 

all the next of kin refuse to take administration (see 
post J p. 56), any creditor of the deceased may do so> 
for he cannot be paid his debt until the effects are 
administered ; and when a creditor has once been ap- 
pointed, the next of kin cannot during his lifetime take 
the office away from him. 

If both the next of kin and any creditors refuse to 
take administration, the Probate Division may then at 
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its discretion appoint some other person to perform the 
necessary duties. See In the goods of Mayer^ L. E., 
3 P. & D. 39. 

The 73rd section of the Court of Probate Act, 1857 
(20 & 21 Vict. c. 77), allows the Probate Division to 
make in any particular case any grant under special 
circumstances which it may think fit. This section pro- 
vides that where a person has died or shall die wholly 
intestate as to his personal estate^ or leaving a will affecting 
personal estate, but without having appointed an exe-» 
cutor thereof willing and competent to take probate, ot 
where the executor shall at the time of the death of 
such person be resident out of the United Kingdom, 
and it shall appear to the Court to be necessary and 
convenient in any such case, hy reason of the insolvency 
of the estate of the deceased or other special circumstances^ 
to appoint some person to be the administrator of the 
personal estate, other than the person who, if this act 
had not been passed, would by law have been entitled 
to a grant of such personal estate, it shall not be 
obligatory for the Court to grant administration of the 
personal estate of such deceased person to the person 
who, if this act had not passed, would by law have 
been entitled to a grant thereof, but it shall be lawful 
for the Court in its discretion to appoint such person as 
the Court shall think fit to be administrator, upon his 
giving such security (if any) as the Court shall direct, 
and every such administration may be limited as the 
Court shall think fit. 

But there must be some special circumstances to 
justify the Court in departing from its ordinary practice 
and making a grant of this nature, and the section will 
not apply where there is no absence of the persons pro- 
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perly entitled to administration and no insolvency. See 
also cases In the goods of Whiter 31 L. J., P. & M. 161; 
In the goods of Sughes, L. B., 3 P. & D. 140; In the 
goods of FarrandSj L. E., 1 P. D. 439. 

Whenever an administrator is thus appointed under 
section 73, the nature of his appointment must in every 
case be made plainly to appear in the oath of the 
administrator in the letters of administration, and also 
in the administration bond. 

Kenimciation and Citation to take or refuse 

a Orant. Any one who, by reason of his relationship 
to the deceased, is properly entitled to take adminis- 
tration of the effects may, of course, refuse to accept 
the office of administrator. 

Under these circumstances, those next entitled accord- 
ing to the order of preference, or, if these also refuse, 
a creditor, may apply for a grant. So, too, if persons 
first entitled do not within a reasonable time either 
take out letters of administration or signify their refusal 
to do so, they may be cited by those next entitled to 
appear in the Probate Division either to accept or refuse 
the office. It is an established rule of Court that in 
every case a party who has a prior right to administer 
must either thus be cited or clearly signify his consent 
before administration will be granted to any other 
person. The subject and manner of service of citations 
was touched upon ante^ p. 12. 

With regard to renunciation, it is important to re- 
member, however, that if the next of kin is a married 
woman and she renounces, the grant will be made to 
the husband, for the wife cannot by thus renouncing 
deprive her husband of his right. See Haynes v. 
Matthews, 1 S. <& T. 460. 



OF ADMINISTRATORS AND SIMPLE ADMINISTRATION. 57 

The form of renunciation is as follows : — 

In the High Court of Justice. 

Probate, Divorce and Admiralty Division. 
(Probate.) 

The Principal Registry, or The District Registry at • 

In the goods of [insert deceased* a name'], deceased. 

Whereas [decea^sed], late of in the county of de- 

ceased, died on the day of 18 , at intestate 

[a widower'] ; and whereas I [insert name of party renouncing] 
am his natural lawful and only child [or as the case may be^ 
showing kindred or interest of party renouncing] : 

Now I the said do hereby expressly renounce all my 

light and title to the letters of administration of the personal 
estate and effects of the said deceased, [Add in cases when a 
solicitor appears for party renouncing, and I hereby ajjpoint 
[name] my solicitor, to file or cause to be filed this renunciation 
for me in the Principal Probate Registry of the Probate, Divorce 
and Admiralty Division of the Hi^ Court of Justice.] 

In witness whereof I have hereto set my hand and seal this 
day of 18 . 

[Signature of party renouncing,] (l.s.) 

Signed, sealed and delivered by the said in the presence 

of 

[Signature of witness,] 

If renunciation is made in a district registry, after the 
date of death the following words must also be inserted: 
''And had at the time of his death a fixed place of 
abode at within the district of ." 

It is further provided by No. 50 of the Probate 
Bules, that '' no person renouncing letters of adminis- 
tration to the personal estate of a deceased person in one 
character is to be allowed to take representation to the 
same deceased in another character/' except under the 
special direction of the judge. When a party entitled 
to the grant of administration has renounced, such 
renunciation may be retracted at any time before the 
letters of administration have actually been granted to 
another person. 
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Administration of Effects of a Bastard. Be- 
fore leaving this portion of the subject, it is necessary 
to say a few words as to the position of illegitimate 
persons, or those who may die leaving no relations 
known. 

As a bastard is nullius filius — the son of nobody — he 
can have no next of kin unless he leaves lawful issue. 

If a bastard, therefore, dies intestate without leaving 
wife or child, his efiEects will revert to the Crown subject 
to the payment of the debts of the deceased. 

The usual practice of the Crown, however, is to 
divide the effects of an intestate bastard among his 
natural relatives, reserving only a percentage according 
to the amoimt of the property, and to appoint a person 
to whom administration wiU be granted. 

No letters of administration will be granted of the 
effects of a bastard dying intestate without leaving wife 
or child, or of any person dying without known re- 
lation, until due notice has been given to the proper 
officers of the Crown in order that they may decide 
whether they will interfere or ilot. And by No. 76 of 
the Probate Eules, in the case of persons dying in- 
testate without known relation, a citation must be 
issued against the next of kin (if any) and all persons 
having or pretending to have any interest in the per- 
sonal estate of the deceased. 

If a bastard or person with no known relations dies 
intestate leaving a widow but no children, she is entitled 
to half\n& effects, and the other half will in such a case 
go to the Crown. (See Cave v. RohertSj 8 Sim. 214.) 

Time when Letters of Administration ought 

to be obtained. It is clearly expedient that as soon 
as possible after the death of any person intestate 
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letters of administration to his personal effects should be 
taken out. 

By No. 44 of the Probate Eules it is provided that 
^' no letters of administration shall issue until after the 
lapse of fourteen days from the death of the deceased, 
unless under the direction of the judge or by order of 
two of the registrars." If necessary this special per- 
mission may be obtained, but in all ordinary cases 
immediately after the fourteen days appointed have 
elapsed application for the grant ought to be made 
without delay by the party entitled. 

As has been before stated {ante^ p. 48), any person 
who interferes in or deals with the goods of a deceased 
intestate without taking out letters of administration 
subjects himself, by the statute 44 Yict. c. 12, s. 40, to 
heavy penalties. And by No. 45 of the Probate Eules 
" In every case where . . . administration is for the 
first time applied for after the lapse of three years from 
the death of the deceased, the reason of the delay is to be 
certified to the registrars." 

The Place where Letters of Administration 
may be obtained. As an executor may prove a 
will in common form, either in the Principal Registry 
in London, or imder certain conditions at a District 
Registry, or by the agency of certain Inland Revenue 
officers, so any person entitled may obtain a grant of 
letters of administration in like manner. 

Application for this purpose may in all cases be made 
at the Principal Registry, for it is not obligatory to 
apply to a District Registry. 

But in oases where the deceased intestate had at 
the time of his death a fixed place of abode within the 
district, and there is no dispute, letters of administration 
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may be obtained at the registry of the district in which 
he resided. A list of the District Eegistries will be 
found in the Appendix. 

Where application is made to an Inland Revenue 
officer, the whole personal estate of the deceased, where- 
ever situate, must not exceed 300/., and such person 
must have died on or since June 1st, 1881. 

How to obtain Letters of Administration. 

In all cases where there is no dispute as to the right of 
the party making the application, a simple grant of 
letters of administration may very well be obtained 
without calling in the assistance of any professional man, 
and, in a large number of instances, the value of the 
effects to be distributed would be materially decreased 
by the extra expense thus incurred. 

Any »» who ™he. to oblam . g»nt of IW. naturo 
i. period 10 .pply ia po«o.. J&, ,Up. re,™., 
to be taken are very similar to those adopted in obtain* 
ing probate of a will in common form. The same rules 
are more or less applicable in each case. An epitome 
of general instructions, which must be followed in all 
personal applications, will also be ioxmipost^ p. 70. 

Practical Directions: 

(1) Where the whole personal estate of the deceased does 
not exceed 300/. 

The section 33 of the statute 44 Vict. c. 12, quoted 
in full antCy p. 27, applies equally to persons desiring 
a grant of letters of administration as to executors 
desiring probate in common form where the personal 
estate of the deceased does not exceed 300/., and the 
same steps must be taken in each case by the parties 
applying for such grant. 



OF ADMINISTRATORS AND SIMPLE ADMINISTRATION. 61 

A reference should, therefore, be made to the rules 
before set out ante, pp. 27 et seq. The saane notice must 
be given either to a registrar of the Probate Division or 
to the duly appointed officer of the Inland Revenue. 

When the application is made, the person desiring 
administration will be required to supply (1) a certificate 
of the death, and also (2) a statement of his relationship 
to the deceased ; and in all cases the applicant for a 
grant must show that no person survived the intestate 
in such relationship to him as to give such person a 
prior right to the claimant. 

The party desiring administration will be required to 
swear or affirm to two documents, the " Oath," called in 
this case the oath for administrators, and the " Affidavit 
for the Inland Eevenue." 

The oath for administrators is in the same form as 
that of which an example is given post, p. 63. 

The affidavit for the Inland Revenue is precisely 
similar to the one demanded from an executor under 
similar circumstances (see antey p. 29), with the ex- 
ception that in the place of the description of the 
"executor" the name, description and relationship to 
the deceased of the applicant is inserted; and in section 1 
of the affidavit, in the pla.ce of " I desire to obtain a 
grant of probate of the will," the words " I desire to 
obtain administration of the personal estate and effects 
of, &c.," are used. 

To the affidavit an account of all the property of the 
deceased is annexed in the form given antey p. 36. 

But, in addition to these two documents, it will be 
remembered that an admmistrator must also enter into 
a bond for the proper discharge of his duties. Every 
person, therefore, to whom letters of administration are 
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granted must enter into this bond with two sureties. 
A form of the bond required will be found post^ p. 67, 
together with further particulars concerning it ; but it 
may here be stated that the sureties may be either 
males or females, but if females they must be immarried 
and described as "widow" or "spinster." 

Where application is made to an officer of the In- 
land Eevenue, such officer is specially permitted to 
attest such bond and to accept the same on behalf of 
the president or judge of the Probate Division, The 
penalty inserted in the bond is double the amoimt 
omder which the gross value of the personal estate is 
sworn. 

Further it will be remembered in grants of adminis* 
tration of this nature a uniform fee of 15^. is alone 
demanded for expenses, and if the estate is under 100/. 
no stamp duty is payable. If the estate exceeds 100/., 
but does not exceed 300/., a stamp duty of 30«., in ad- 
dition to the fee of lbs, before mentioned, is required. 

(2) Where the personal estate of the deceased exceeds 300/. 

If the personal estate of the deceased exceeds 300/., 
application for letters of administration must then be 
made either to the Principal or one of the District 
Probate Begistries, as the case may be. Such appli- 
cation, it must be remembered, must be in person and 
not by letter. 

At the time when this application is made, such 
applicant will be required to swear to two affidavits. 
The first of these is the Oath for administrators, and the 
other the Affidavit for the Inland Eevenue. These are 
termed the papers necessary to " lead to the grant," and 
will be supplied at the registry. 
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Oath of Administrator. The oatli for administra* 
tors, subject to the requirements of each particular case, 
is in the following form : — 

In the High Court of Justice. 

Probate, Divorce and Admiralty Diyision. 

(Probate.) 

The Principal Eegistry, or the District Eegistry at • 

In the goods of [insert deceased^ a nam«], deceased. 

I [insert name] of in the county of , make oath 

Sor aflfirm] and say that [insert deceased^ s name] late of 
deceased, died intestate, a batchelor, without parent, brother or 
sister, uncle or aunt, nephew or niece [or as the case may he], 
and that I am lawful cousin ^rman [or as the case may hA and 
one of the [or only] next of kui of the said deceased ; that I will 
faithfully administer to the personal estate and effects of the 
said deceased by paying his just debts and distributing the 
residue of his said estate and effects according te law ; that I 
will exhibit a true and perfect inventory of all and singular the 
jsaid estate and effects, 'and render a just and true account thereof 
whenever required by law so te ao; that the deceased died 
at on the day of 18 , and that the whole of 

the personal estate and effects of the said deceased amounts in 
value to the sum of [gross value] pounds and no more, te the best 
of my knowledge, iioiormation and belief. 

(Signed) [Signature of applicant,"] 
Sworn at on the day of 18 . 

[Signature of person authorized to administer oatJis,] 

In the oath used at the District Begistries, the usual 
statement, '^ that at the time of his death the said 
deceased has a fixed place of abode at , within 

the district of ," is inserted after the date of 

death. 

In every ease an applicant for letters of administra- 
tion must satisfy the registrar that he is really the next 
of kin, or, if there are other persons as near or nearer in 
Telationship to the deceased than himself, he must show 
that they have had due notice of his application, and do 
not wish to oppose it. By No. 37 of the Probate Eules, 
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it is especially provided that the oath of administrators 
is in all oases to be so worded as to clear off all persons 
having a prior right to the grant ; and a grant is to 
show on the face of it how the prior interests have 
been cleared off. And the oath is to set forth that the 
applicant is the only next of kin, or one of the next 
of kin, as the case may be. It will be remembered, 
that, for administration purposes, the term '^next of 
kin " applies only to the nearest blood relations living 
at the date of the death of the deceased, and not at the 
time when administration is applied for. 

AfBldavit for Inland Sevenue. The other affi- 
davit required from a party purposing to take a grant 
of administration is the affidavit for the Commissioners 
of Inland Eevenue. 

This is demanded in order that the proper stamp duty 
on the amount of personal property left by the deceased 
may be paid. These duties are now regulated by the 
Act before quoted, 44 Vict. c. 12. See^«^, p. 156. 

By section 28 of this statute, a power similar to that 
given to executors (see antey p. 34) is granted to ad- 
ministrators to deduct the debts and funeral expenses 
where the deceased died domiciled in the United 
Kingdom; but such debts must be debts due and 
owing from the deceased, and payable by law out of 
some part of the estate and effects, and for which any 
real estate may not be primarily liable. And the 
funeral expenses deducted must be reasonable funeral 
expenses according to law. 

The form of affidavit required is similar to that given 
antCy p. 35, inserting the name and description of the 
administrator in the plfiwe of that of the executor, and 
specifying that a grant of " administration of the 
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personal estate and effects " is desired in place of " a 
grant of probate of the will of " in section 1. 

The account of the personal estate of the deceased 
annexed to this affidavit, which must be accurately filled 
up and signed by the party desiring administration, is 
in form similar to that given ante^ p. 36. And where 
it is intended and permitted to deduct the debts and 
funeral expenses, the schedules are in the forms set out 
ante^ p. 38. 

Administration granted. If, on perusing the 
oath and affidavit, the registrar is satisfied that the 
applicant is really the person entitled to the grant, 
either as next of kin or because all those having a prior 
right have renounced, or signified their consent after 
notice has been given them, letters of administration 
will, on due execution of the necessary bond, now be 
issued. But the registrars may at their discretion re- 
quire proof, in addition to the oath of the administrator, 
of the identity of the deceased, and of the party apply- 
ing for the grant. 

On receipt of these "letters," an administrator is 
placed in much the same position as an executor after a 
grant of probate has been made to him. He has 
similar powers over the estate and effects of the de- 
ceased ; but, as of course there is no will by which he 
can be guided in distributing the property, he is boimd, 
after the payment of the debts, to divide it in the 
manner pointed out post^ p. 140. 

Administration Bond. It is provided by sec- 
tion 81 of the Court of Probate Act, 1857 (20 & 21 
Vict. c. 77), that " Every person to whom any grant of 
administration shall be committed shall give bond to the 
judge of the Court of Probate to enure for the benefit 

M. F 
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of the judge for the time being, and, if the Court of 
Probate or (in the case of a grant from the District 
Regisfay) the District Eegistrar shall require, with one 
or more surety or sureties conditioned for duly col- 
lecting, getting in and administering the personal 
estate of the deceased, which bond shall be in such 
form as the judge shall from time to time by any 
general or special order direct ; provided that it shall 
not be necessary for the solicitor for the affairs of the 
Treasury or the solicitor of the Duchy of Lancaster 
applying for or obtaining administration to the use or 
benefit of her Majesty to give any such bond as 
aforesaid." 

The bond thus required is in double the amount 
under which the gross value of the estate is sworn, 
unless the Court by section 82 of the Act shall see fit to 
direct the amount to be reduced. (See In the goods of 
Genty 27 L. J., P. & M. 37 ; In the goods of Stackpook, 
30 L. J., P. & M. 191.) 

Two sureties wiU be required to a bond unless the 
administrator is the husband of the deceased or his 
representative, when one wiU suffice. 

But it appears that if it sees fit the Court has power 
to dispense with sureties altogether. (See In the goods 
of De la Farque, 31 L. J., P. & M. 199.) But this is 
not very frequently done, and the Court has not omder 
any circumstances the power to dispense with the bond 
itself. (In the goods of Povns^ 34 L. J., P. & M. 65.) 

If the conditions for the proper administration of the 
estate of the deceased contained in the bond are broken 
by the administrator, it is provided by the 83rd section 
of the Probate Act that "the Court may, on application 
made on motion in a summary way, and on being 
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satisfied that the condition of any suoh bond has been 
broken, order one of the registrars of the Court to 
assign the same to some person to be named in suoh 
order, and such person, his executors or administrators, 
shall thereupon be entitled to sue on the said bond in 
his own name, both at law and in equity, as if the 
same had been originally given to him instead of to 
the judge of the Court,«and shall be entitled to recover 
thereon as trustee for all persons interested the full 
amount recoverable in respect of any breach of the 
condition of the said bond." 

The Form of Bond required by the 81st section of the 
Act is as follows : — 

EjiTOW all men by these presents, that we [administrator^ sname] 
of , [surety^s name] of , and \_8urety*8 name] of 

are jointly and severally bound unto the President 

of the Probate, Divorce and Admiralty Division of the High 
Court of Justice in the sum of pounds of good and lawful 

money of Great Britain to be paid to the said , or to 

the Piresident of the said division for the time being, for which 
payment well and truly to be made we bind ourselves, 
and of us for the whole our heirs, executors and adminis- 

trators iirmly by these presents. Sealed with our seals. Dated 
tins day of , in the year of our Lord one thousand 

eight hundred and 

The condition of this obligation is such that if the above- 
named [administrator] the [as the case may he] of , late 
of deceased, who died on the day of , and the 
intended administrator of aU and singular the personal estate 
and effects of the said deceased, do, when lawfully called on in 
that behalf, make or cause to be made a true and perfect 
inventory of all and singular the personal estate and effects of 
the said deceased which have or shall come to hands, 
possession or knowledge, or into the hands and possession of any 
other person for , and the same so maae do exhibit or 
cause to be exhibited into the Principal Probate Registry of 
[or into the District Registry attached to] the Probate, Divorce 
and Admiralty Division of the High Court of Justice [at ] 
whenever required by law so to do, and the same personal 
estate and effects and all other the personal estate and effects of 
the said deceased at the time of death, which at any time 

f2 
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after sliall come to the hands or possession of any other person 
or persons for , do well and truly administer accordmg to 

law (that is to say), do pay the deots which did owe 

at decease, and further do make or cause to be made a 

just and true account of said administration whenever 

Required by law so to do, and all the rest and residue of the said 
personal estate and effects do deliver and pay unto such person 
or persons, or shall be entitled thereto under the Act of Parlia- 
ment intituled, "An Act for the better settling of Intestates' 
Estates," and if it shall hereafter appear that any last will and 
testament was made by the said deceased, and tne executor or 
executors or other persons therein named do exhibit the same 
into the said division, making request to have it allowed and 
approved accordingly if the said being thereunto required 

do render and deliver the said letters of administration f appro- 
bation of such testaments being first had and made) in me said 
division, then this obligation to be void and of non effect, or 
else to remain in full force and virtue. 

[^Signature of administrator.'^ 
[Signature of surety,'^ 
tSignature of surety,' 
Signed, sealed and delivered by the within-name< . 
and in the presence of 

Clerk m the Principal Eegistry or District 
Eegistrar or a Commissioner. 



Summary of Directions. From what has been 
said above, it will be gathered that the steps necessaiy 
to be taien in making a personal appUeation for a grant 
of simple letters of administration, are as follows : — 

(1) Application for a grant to be made at the re- 

gistry ; or, if the estate does not exceed 300/., to 
a duly-appointed officer of Inland Revenue, and 
due notice given : 

(2) Oath of administrator must be sworn : 

(3) Affidavit for Inland Eevenue must be sworn : 

(4) Further evidence of identity, &c., may be re- 

quired : 

(5) Administration bond with two sureties must be 

executed : 
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(6) Letters of administration granted : 

(7) For fees and stamp duties payable, see post^ 

pp. 156 et seq. 
The appKcation for a grant for letters of admiEistra* 
tion may be opposed in the same manner as that of 
probate of a will. A caveat may be entered at the 
registry, and no grant will then be made without due 
notice to the party thus opposing. A form of caveat, 
together with other matters explanatory of such notices 
which are equally applicable, whether the opposition is 
made either to a grant of probate or to administration, 
was given antey p. 44. It is almost needless to state, 
however, that where a grant is thus resisted, the assist- 
ance of a competent professional man should in all cases 
be obtained, both by the party opposing and the party 
desiring the contested right. 

Jurisdiction of County Court. In certain cases 
where contention has arisen respecting the grant of 
letters of administration, the County Court of the district 
in which the deceased lived has jurisdiction. 

Section 10 of the Act 21 & 22 Vict. o. 95 applies 
equally to administration as to probate. 

This section was set out verbatim ante, p. 46 : and by 
it it will be remembered that a concurrent contentious 
jurisdiction is given to the County Court in cases where 
it appears on affidavit that the personalty of the deceased 
is less than 200/., and the realty less than 300/. 

Further, it may be here noted, also, that in cases of 
intestacies, and the whole estate and effects of a de- 
ceased shall not exceed in value the sum of one hundred 
pounds, the widow or children of a deceased person, if 
they reside more than three miles from the registry of 
the Court of Probate, can apply to the registrar of the 
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County Court, who is required on payment of certain 
pxescribed fees, ranging from 5^. to 13^., to assist them 
to take out administration. (See 36 & 37 Vict. c. 62, 
and 38 & 39 Vict. c. 27.) 

General Instructions as to Personal Appli- 
cations. The following rules, orders and instructions as 
to personal applications for grants of probate or letters 
of administration were issued some time ago — i. e.y prior 
to 44 Vict c. 12 — for the guidance of parties wishing 
to act without professional assistance ; but they are still 
applicable in all ordinary cases. 

(1) Persons wishing to obtain grants of probate, or 

letters of administration, without the intervention 
of a solicitor, must apply in person^ and not by 
letter, at the department for personal applications 
in the Principal Eegistry in London, or at a 
district registry {or now to an officer of the Inland 
Revenue duly appointed^ if the estate does not exceed 
300/. : 

(2) All fees will be required to be paid in advance ; 

(3) An application which has in the first instance 

been made through a soUoitor, cannot be after- 
wards treated as a personal application : 

(4) Application for grants of probate or administra* 

tion, in cases which have already been before the 
Court (on motion or otherwise), will not be 
entertained as personal applications, but must be 
made through a solicitor : 

(5) Whenever it becomes necessary in the course of 

proceeding with a personal application to obtain 
the directions of the Court, the application will 
not be proceeded with, but must be placed in the 
hands of a solicitor. 
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(6) The papers necessary to lead the grant applied 
for (see antCy p. 31) will be prepared in the 
registry. An applicant is, however, at liberty to 
bring such papers, or any of them, filled up, but 
not sworn tOy and the same, if correct, may be 
received (the usual fee for perusal being charged). 
All further papers which may be required will 
be drawn in the registry. Testamentary papers 
once deposited in the registry will not be given 
out unless under special circumstances, and by per- 
mission of a Registrar of the Principal Registry. 

(7) When it is necessary to administer an oath or 
take an affirmation, the party shall be sworn or 
affirmed before some proper authority of the 
Principal Registry or of a District Registry, 
imless otherwise permitted by the registrar [and 
now Inland Revenue officers duly appointed are 
empowered to administer all necessary oaths and 
affirmations when application is made to them"], 

(8) Every applicant for a first grant of probate must 
produce (if required) a certificate of the death or 
burial of the deceased, or give a satisfactory 
reason for the nonproduction thereof. 

(9) Every applicant must be prepared with a refer- 

ence to some person of position or character to 
establish his or her identity. 

(10) The engrossments of wills and testamentary 
papers will be made in the registry from which 
the grant is to issue. 

(U) Every applicant for a grant of probate or ad- 
ministration shall give imder his or l\er hand a 
schedule of the property to be affected by the 
grant in the form required, see ante^ pp. 36, 37. 
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(12) Legal advice is not to be given to the appli- 
cants either with respect to the property to be 
included in the above-mentioned schedule, or 
upon any other inatter connected with the appli- 
cation, and the clerks in the department of the 
Principal Registry or the District Registrar, a^ 
the case may be, are only to be held responsible 
for embodying in a proper form the instructions 
given to them ; but they will, as far as practi- 
cable, assist applicants by giving them informa- 
tion and directions as to the course which they 
must pursue. 

(13) A receipt or acknowledgment of each applica- 
tion wiU be handed to the applicant, and the 
production of such receipt will be required of the 
person who attends to obtain the grant when 
completed. 

(14) No clerk or officer of the registry is to become 
surety to any administration bond. 

(15) All administration bonds in cases of personal 
applications are to be executed in the registry 
making the grant, or in some other registry of 
the Probate Division, imless otherwise permitted 
by the Eegistrar. If executed in the Principal 
Registry, the bond must be attested by the chief 
clerk or senior clerk in attendance. [iVbw? 7w- 
land Revenue Officers^ when application is made to 
thenij may also attest a bond.^ 
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In the two previous Chapters those cases have been 
considered (1) where a deceased has left a will and duly- 
appointed executor ; and (2) where a person has died, 
as it is termed, wholly intestate or without making a 
will at all. 

Administration with the Will annexed. It 

may happen, however, that a testator, although he 
leaves a will, omits to name executors in it, or else the 
appointment made by him fails — either by the party 
he wishes to act as his executor refusing or being un- 
able to do so, or dying before the testator himself, or 
before taking probate — or for some similar reason. 
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In such a case the Court will grant a species of 
administration called administration with the will annexed 
to some other person who is thus entitled in the place of 
an executor to carry out the directions and requests of 
the deceased. 

An administrator so appointed differs very little in 
his office from an executor, and has similar duties to 
perform, and the will to which this administration is 
annexed must be proved in much the same maimer as 
if probate were taken of it by an executor. 

To whom granted. In making choice of the 
person most fit to take upon him this species of adminis- 
tration, it is the practice of the Probate Division always 
to prefer that party who has the greatest interest in the 
effects of the deceased. 

It follows, therefore, that if there is a bequest of 
residue in a will, the Court will first select the residimry 
legatee to be such administrator. A residuary legatee 
is that person who is entitled by a will to all that 
remains of the testator's estate after the payment of 
the debts and legacies, and it is clear he has in con- 
sequence the greatest possible interest in the estate 
being made to produce as much as possible. 

If there is no residuary legatee, or if the residuary 
legatee declines to act, the right of administration with 
the will annexed then naturally falls to the widow or 
next ofMn. 

But if these have no interest in the effects, or if they 
also refuse, the Court may make a grant to any one 
interested in the estate ; as to a legatee or creditor^ see 
Newcomhe v. Beloe] L. R., 4 P. & D. 314 ; In the good^ 
of Seey L. E., 4 P. & D. 86. And where the estate is 
insolvent, a creditor would be preferred to the next of 
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kin, since such next of kin has clearly no interest, and, 
as stated by Lord Mansfield in the case of The Arch'- 
bishop of Canterbury v. House (Cowp. 140), "No next 
of kin ever struggled for the administration of an 
insolvent estate with an honest view." 

But in every case where administration with the will 
annexed is applied for, all persons who have a prior 
right must be cited to refuse or take such administration 
before a grant will be made to those next entitled in an 
inferior grade. Thus the executor, if one is appointed 
by the mil, must be cited before a grant will be made 
to the residuary legatee, — a residuary legatee before a 
grant to the next of kin or specific legatee : and so on 
until all those entitled are exhausted. 

No person who is entitled to* probate as executor can 
take out letters of administration with the will annexed. 
But it would seem that if an executor appointed by the 
will is resident out of the jurisdiction of the Court, 
this form of administration may be granted to another 
person under a letter of attorney from the executor 
nominated. 

Since the passing of the Court of Probate Act, 1857, 
also the powers of the Probate Division in granting 
administration with the will annexed, as well as simple 
administration, have been much enlarged. Section 73 
of this statute, it will be remembered (see antey p. 65), 
provides that where a person dies wholly intestate, or 
leaves a wiU of personal estate, but without appointing 
an executor willing or competent to take probate, or 
where such executor shall be resident out of England, 
and it appears to the Court to be necessary or convenient 
in any such case, by reason of the insolvency of the 
estate, or other special circumstances^ to appoint some 
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person administrator not otherwise entitled, tlie Probate 
Division may at its discretion appoint such person in 
any special case as it shall think fit. For appointments 
under this section, see In the goods of Coanahauy L. E., 
1 P. & D. 183 ; In the goods of Cooper, L. E., 2 P. & D. 
21 ; In the goods of See, L. E., 4 P. & D. 86. 

How obtained. The steps requisite to be taken 
in obtaining a grant of letters of administration with 
the will annexed are very similar to those necessary to 
obtain a grant of simple administration. 

As there is a will in existence, however, it must, as 
previously stated, be brought up for probate at the time 
such grant is applied for. 

The party applying will also be required to make an 
oath stating the executor has renounced, and that he is 
the residuary legatee, or as the case may be, and 
promising that he will faithfully administer the estate 
of the deceased. Similarly, he must make the usual 
affidavit for the Inland Eevenue, and give a bond for 
the due performance of his office. 

All these papers " to lead the ffrant " may be obtained 
at the Probate Eegistries, and afe in form very similar 
(save of course certain necessary alterations consequent 
on the special administration applied for) to those of 
which examples have been given at length in the 
previous Chapter. This circumstance, coupled with the 
fact that in all cases, except those where probate in 
common form, or simple letters of administration, are 
desired, it is advisable to seek professional aid, renders 
it scarcely expedient in a book of these limits to load 
the pages with extra forms. It may be stated, however, 
that the rules with regard to applications to the Inland 
Eevenue, apply equally to administration with the will 
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annexed as to simple administration, and tlie same fees 
and duties are payable in each case. 

Administration de bonis non. Even after an 
executor has taken out probate, or an administrator has 
obtained letters of administration, such executor or ad- 
ministrator may die before he has fully carried into 
effect the provisions of the will or distributed the assets. 

It then becomes necessary to provide for the complete 
carrying out of the object for which the original grant 
was made, and for this purpose letters of administration 
de bonis non administratis — or of the goods not admi- 
nistered — are granted by the Court. 

Before treating of this subject, however, it is im- 
portant to remember that in the case of the death of an 
executor this administration de bonis non is only ne- 
cessary where such executor is at the time of his decease 
sole executor, and has died without making a will 
himself duly appointing an executor. For, as pre- 
viously stated, pp. 17, 18, if one of several executors 
should die all his rights and duties survive and belong 
to his co-executors, as they are all considered in law to 
to be one individual person. And if an executor makes 
a will and appoints an executor, that executor will carry 
out all the duties which the first has left unfinished. 
The executor of an executor in however remote a series 
has the same rights in deaUng with the effects of a de- 
ceased testator as the first and original executor, and 
a grant de bonis is therefore unnecessary. 

(1) Where a sole executor dies intestate or without 
himself leaving an executor, what is termed adminis- 
tration de bonis non with the mil annexed is granted ; for 
the person appointed is bound to cajry out the directions 
in the original will. 
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This administration de bonis non with the will an- 
nexed is granted on the same principles as those treated 
of in considering the subject o£ administration with the 
will annexed. 

(2) The form of administration de bonis non on the 
death of an administrator is of course far more common 
than that on the death of an executor. Unlike an 
executor, an administrator cannot transmit any of his 
authority to his own representative. Whether an ad- 
ministrator die testate or intestate, therefore, without 
having fully dealt with the effects committed to him, 
the Court must appoint some other person to complete 
the work. 

In making this appointment, the Court is guided by 
the general rule of " interest," and will grant adminis- 
tration, upon the principles already considered, to him 
who has the largest interest in the eflEeots of the original 
deceased. 

It should be mentioned that, although as stated, 
ante^ p. 53, the Court always prefers a sole to a joint 
grant of administration, and will generally appoint a 
sole administrator, a grant to more than one is some- 
times made. If this has been done in the first instance, 
and one of the persons so appointed dies, a grant de 
bonis non is not necessary, but his rights will survive 
to his co-administrator. And further, the 73rd section 
of the Court of Probate Act, 1857, with regard to the 
appointment of persons not otherwise entitled und^r 
special circumstances (see p. 55), equally applies to a 
grant de bonis non as to original grants. 

Administration durante absentia. When an 

executor is appointed by a will, or the persons entitled 
to letters of administration in cases of intestacy are out 
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of England, or even when probate or administration has 
been granted, and the person taking the grant has left, 
or is resident out of this country, power is conferred on 
the Probate Division to grant, if circumstances so re- 
quire, a limited form of administration during absence 
at the expiration of twelve calendar months from the 
death of any testator. This power is given to the Court 
by several statutes, notably the 38 Geo. III. c. 87, ex- 
tended by the Court of Probate Acts, 1857 and 1868, 
ss. 74 and 18, and is of value in preventing unnecessary 
delay in the distribution of the assets of deceased 
persons which might otherwise arise. Under the first 
of these statutes this administration is to be granted to 
a creditor, next of kin, or legatee. 

Administration durante minore setate. It 

has been already seen that when a person appointed 
sole executor is under age at the time of the death of 
the testator, he cannot act in the office until he reach 
twenty-one. So, too, owing to his inability to enter 
into a bond, a minor cannot be an administrator. 

In all cases where the executor nominated in the will, 
or the party on whom administration of the effects of 
a deceased intestate ought properly to devolve, is a 
minor, therefore, administration during the minority will 
be granted by the Court to some other person. This 
species of grant is limited to such term as the minor 
shall be under the full age of twenty-one yecurs. 

A very large discretion is allowed to the Probate 
Division in making choice of the person most fit to take 
this form of administration, but the common practice is 
to appoint the guardian of the minor. 

In considering this appointment of the guardian an 
important distinction has long existed in the Probate 
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Court between an infant and a minor. A child is de- 
nominated an infant if under seven years of age : a 
person is considered to be a minor from seven to twenty- 
one, and tbe difference between the two is shown by 
the fact that the Court has been accustomed to nominate 
some party as guardian to infants to take this adminis- 
tration ; but permission is given to minors to elect a 
guardian for themselves, subject in every case to the 
control of the Court if an improper choice is made. Such 
guardianship is usuaUy granted to the next of kin. 

Although his of&ce is in a certain degree limited, still 
large powers are given to an administrator of this kind. 
It has been said that '^an administrator during the 
ininority of one entitled to administration has for the 
time all the power and authority of an absolute admi- 
nistrator." He may do all acts which are for the ad- 
vantage of the infant and the estate of the deceased. 
Thus he may receive debts due to the deceased, or pay 
those owed by him, or assent to a legacy. And it 
seems clear that such an administrator has even a right 
of retainer for his own debt. [Roskelly v. Godolphin^ 
Eaym. 483.) But he is not allowed in any of his acts 
to do anything to the prejudice of the infant, and after 
the infant comes of age he is liable to accoimt to him. 

Administration pendente lite. In cases where 

any litigation has arisen respecting a will or right to a 
grant of administration, and it is necessary in the 
opinion of the Court that some indifferent person should 
be named to deal with the estate until the action is 
determined, the Probate Division has power to appoint 
an administrator pendente lite pending suit for this 
purpose. 
By section 70 of the Court of Probate Act, 1857 
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(20 & 21 Vict. 0. 77), it is provided that, "pending any 
suit touching the validity of a will of any deceased 
person, or for obtaining, recalling or revokhig any 
probate, or any grant of administration, the Court of 
Probate may appoint an administrator of the personal 
estate of such deceased person, and the administrator 
so appointed shall have all the rights and powers of a 
general administrator other than the right of dis- 
tributing the residue of such personal estate, and every 
such administrator shall be subject to the immediate 
control of the Court, and act under its direction." 

From this section it will be seen that such adminis** 
trator has all the rights and powers of a general 
administrator, except the right of distributing the 
residue : but he acts under the immediate control of 
the Court. It is provided also by section 72, that 
remuneration may be allowed him out of the personal 
estate of the deceased, if the Court so direct. 

Other limited Grants. The special and limited 
grants mentioned above are perhaps those most com- 
monly met with. A very large discretionary power is 
given to the Probate Division, however, in reference to 
this subject. Thus, for example, if a will in existence 
after the testator's death is accidentally lost, and the 
contents are unknown, administration till the will be 
found may be granted. In the goods of Campbellj 2 
Hagg. 655% So, too, in a case where the testator made 
and left his will in India, administration limited until 
such will and testament could be transmitted to this 
country, was on his death granted for the protection of 
the estate. In the goods of Metcalfe^ 1 Add. 343. 

Again, administration may be granted to substantiate 
proceedings in Chancery. See Burden v. Morgan^ L. R., 

M. a 
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2 P. & D. 371. Or where there are no next of kin 
creditors or other person applicant for the administra- 
tion, the Court has a discretionary power to grant 
administration ad colligenda bona defuncti — that is, to 
collect the goods of the deceased. See In the goods of 
Hadnally 2 Add. 232 ; In the goods of Schicerdtfeger^ 
L. E., 1 P. D. 424. 

And where a sole executor or administrator becomes 
a lunatic, it is the ordinary practice of the Court to 
make a limited grant to his committee for his use and 
benefit durante dementidy during his lunacy. See Alford 
V. Alfordy 3 Jur., N. S. 990. 

Where the lunatic has not been found so by in- 
quisition, the Court exercises its discretion as to the 
person among the next of kin, &c. to whom the -grant is 
to be made. 

Bevocation of Probate and Letters of Ad- 
ministration. Even after probate or letters of 
administration have been actually issued, they may in 
certain cases be revoked. 

Of Probate. A revocation of probate will be made 
if an executor when duly cited fails to prove a will in 
solemn form. For it has been already stated (ante^ 
p. 24), that although an executor may have obtained 
probate of the will under which he acts in common 
form, he may, nevertheless, be afterwards cited by the 
next of kin to prove in solemn form. And if, when 
thus called upon, he fails sufl&ciently to prove the will, 
the probate originally granted to him will be revoked. 

Again, even if a will has once been proved in solemn 
form, it may be set aside if fraud can be shown, or if ia 
will later in date has been subsequently discovered. 
So, too, the discovery, after a will has been proved, of a 
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oodioil altering the appointment of executors, would 
afford good grounds of revocation of the probate. 

Of Administration. In a similar manner letters 
of administration may be revoked if there is just cause 
for so doing. 

Thus, when administration has been irregularly ob- 
tained, all the necessary parties not having been cited ; 
or has been obtained by false representation ; or if the 
party to whom the grant was committed has become a 
lunatic ; or is shown not to be of full age ; or where 
administration has been taken on the suggestion that 
the deceajsed died intestate and a will is subsequently 
discovered, such administration will be set aside. 

How obtained. Eevocation, either of a probate or 
letters of administration, may be obtained in two ways, 
(1) on a suit by citation, or (2) by appeal. 

(1) In a suit by citation, the party holding the grant, 
either as executor or administrator, is cited to bring 
the same before the Court by whom such grant was 
origintdly made and to show cause why it should not be 
revoked. 

As has been previously stated {ante^ p. 45), if the 
deceased had at the time of his death a fixed place of 
residence in one of the country districts, and his per- 
sonal property is under the value of 200/., and his real 
property under the value of 300/., the County Court of 
the district in which such deceased so lived has jurisdic- 
tion in the revocation as well as the granting both of 
probate and letters of administration. In other cases 
application for revocation must be made to the Probate 
Division in London. But if the parties interested so 
wish application may in every case be made to the 
Probate Division instead of to the County Court, and 

o2 
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the judge of the Probate Division may, in any such 
case, remit it to the proper County Court if he thinks 
good. 

In any suit of this kind for the revocation of a grant 
of probate or administration, a citation must be issued 
either before or concurrently with the ordinary writ of 
summons, calling on the party who has obtained the 
grant to bring the same into the registry, "there to 
abide the order of the Court." 

(2) A revocation by appeal is when an appeal is 
inade to a tribunal higher than the one by whose order 
the grant was first issued to reverse the decision 
originally pronounced. 

An appeal from a decision of the Probate Division of 
the High Court of Justice now lies to the Court of 
Appeal as constituted by the Judicature Acts, 1873 and 
1875. 

With regard to appeals from County Courts, by 
section 58 of the Court of Probate Act, 1857, a right of 
such appeal is given in certain cases to the Court of 
Probate in London. But it has also been stated in a 
book of very great authority — ^Williams on Executors, 
8th edition, p. 306 — that probate appeals from County 
Courts may note be heard by other Divisional Courts as 
well as by the Probate Division. There has as yet, 
however, been no judicial decision upon this point. 

With respect to the effect of revocation upon acts 
done by any executor or administrator before the grant 
originally made to him is revoked, it may be generally 
stated that by section 77 of the Court of Probate Act, 
1857 (20 & 21 Yict. c. 77), it is provided "where any 
probate or administration is revoked under this Act all 
payments hon& fide made to any executor or adminis- 



EE VOCATION OF PROBATE, ETC, 85 

trator under such probate or administration before the 
revocation thereof shall be a legal discharge to the 
person making the same ; and the executor or adminis- 
trator who shall have acted under any such revoked 
probate or administration may retain and reimburse 
himself in respect of any payments made by him which 
the person to whom probate or administration shall bo 
afterwards granted might have lawfully made." 
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To what Property of a Deeeased the Exe- 
cutor or Administrator is entitled* In con- 
sidering the question of the interest of the personal 
representatives in the property of a deceased, it may 
be generally stated that the interest of an administrator 
is equal to that of an executor. In other words, 
whether such representative is an executor appointed 
by a will or an administrator selected by the Court, the 
estate to which they become entitled by their office is 
identical in each case. In treating of this subject in 
the present Chapter, therefore, executors and adminis- 
trators may be dealt with together. 

But before explaining of what the estate of the 
deceased is composed to which the executor or adminis- 
trator becomes thus entitled, it is necessary clearly to 
point out that the interest of these parties, although the 
same, vests in and belongs to them at a very different 
period. 

The interest of an executor in the estate of the 
deceased is derived exclusively from the will ; and in 
consequence such interest vests in him and dates from 
the moment of the testator's death. For this reason an 
executor has almost the same powers before probate as 
after it; and even if, after administering any of the 
estate, he dies without proving the will by which be is 
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appointed, acts so done by him will hold good. Thus, 
as l^as.been previously stated, he may pay or receive 
debts or. assent to legacies, &c. before actually proving 
the will. 

On the other hand, the interest of an administrator in 
the estate of the deceased is derived from the letters of 
administration alone. Until these letters are granted 
by the Court, therefore, he has no real title, and the 
property of the deceased vests in him only from the 
time of the grant. 

This may be laid down as the general rule, but it is 
subject to some qualification, for it seems clear that in 
cases where damage has been done to the estate between 
the date of the death and the grant of letters of 
administration the administrator when appointed may 
bring an action for the injury. And so also this 
doctrine of relation, as it is termed, wiU hold good in 
certain other cases clearly for the benefit of the estate. 
See also Crossfield v. Such, L. R., 8 Ex. 825 ; Thorpe v, 
StallKOod, 6 M. & G. 760 ; Foster v. Bates, 12 M. & W. 
226. 

Further, it is provided by the statute 3 & 4 Will. IV. 
c. 27, s. 6, which is an Act for the limitation of actions, 
that, " for the purposes of this Act, an administrator 
claiming the estate or interest of the deceased person of 
whose chattels he shall be appointed administrator shall 
be deemed to claim as if there had been no interval of 
time between the death of such deceased person and the 
grant of the letters of administration." 

Notwithstanding these exceptions, however, it must 
be remembered the general rule is, that the interest of 
an executor dates from the moment of the death of the 
testator, and not from the time when the will is proved. 
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But the interest of an administrator dates in tdl ordinary 
oases from the grant of the letters of administration. 

Again^ it must be remembered that that interest 
which an executor or administrator has in the goods of 
the deceased is altogether different from the absolute 
interest which a person has in his own property. An 
executor or admiiSstrator does not possess such estate in 
his own right, but merely in his representative capacity ; 
and in consequence valuable protection is frequently 
afforded to property of a deceased in the hands of his 
personal representative. 

For example, if an executor or administrator becomes 
bankrupt, and the property belonging to the testator or 
intestate which is in his possession can be distinguished, 
such property cannot be distributed under the bank- 
ruptcy. So, too, the assets of any one deceased cannot 
be taken in execution for the debt of the executor or 
administrator. 

It follows, also, that since the executor or adminis- 
trator does not possess the goods of the deceased in his 
own right, he cannot bequeath any portion of them by 
will to a legatee. But, generally speaking, he may 
dispose of them as he pleases during his lifetime. And 
it will be remembered that if an executor appoints an 
executor, that person will be entitled to represent the 
first and original testator. See also Powers of Exe* 
vutorsy SfCj posty p. 109. 

Having briefly pointed out (1) the time when the 
interest of an executor or administrator in the personal 
estate and effects of a deceased commences, and (2) the 
quality of such estate and effects, it remains now to 
show as clearly and concisely as possible what property 
of the deceased it is which passes to his personal repre- 
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sentative. In considering this subject, for the reasons 
before given, executors and administrators may generally 
be dealt with together. 

All the Personal Estate. It may be stated as 
a general rule that immediately on the death of a 
testator, or on the grant of the letters of administra- 
tion in cases of intestacy, the whole personal estate of 
the deceased becomes the property of the executor or 
administrator. Both at law and in equity, all the per- 
sonal estate of the deceased vests in and belongs to the 
personal representative. 

Exception— Joint Estates. This is the general 
rule which is applicable in all ordinary cases, but there 
is one important exception which must be remembered, 
caused by the peculiarity of the doctrine of survivorship 
in cases where there has been a joint possession. If 
the deceased has had only a joint estate or possession in 
any personal property, the executor or administrator 
will not be entitled to such share, but it will survive 
and belong to the other joint possessors. 

Partnerships. But to prevent the hardships which 
would naturally arise in certain commercial transactions, 
partners in trade are not subject to this exception, but 
"the wares, merchandise, debts or duties which joint 
merchants have as joint merchants or partners shall go 
to the executors of the deceased." With regard to this 
subject, also, it is laid down very clearly in Mr. Justice 
"Williams' excellent text-book, 8th ed. p. 658, that " the 
general rule of law is, that on the death of one of 
several partners, in the absence of express stipulation, 
his representative is entitled to have the whole concern 
wound up and disposed of; and if the surviving partners 
continue the trade, the representative of the deceased 
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partner may elect to take his share of the profits, or 
may charge the survivors with interest on the amount 
of capital retained and used by them." * 

Executor's Interest in the Beal Estate. 

SpeaMng generally, with the real property of a tes- 
tator or intestate the executors or administrators have 
nothing whatever to do. 

In all ordinary cases the real estate of a deceased 
person passes at once to the heir or devisee, that is, to 
the person to whom it is devised by will, and the exe- 
cutors or administrators have no interest in it. 

But an executor may in certain special cases become 
entitled even to the realty of the deceased as trustee, or 
may be invested with a power of disposing of it. Thus, 
as it has been previously stated, directions are frequently 
left by a testator in his will that his executors shall 
convert his real estate into money for the payment of 
the debts or for other purposes, and in such case they 
will be entitled to take the realty for the purpose 
specified. 

And further, it may be mentioned, by a rule of equity 
" all things are considered as actually done which ought 
to have been done; and, in accordance with this prin- 
ciple, land is sometimes considered as money and money 
as land. This is called the doctrine of Equitable Con- 
version, and is applicable as well to the example given 
above when land is directed to be sold and turned into 
money, in which case the land will go to the executors, 
as to the case of money covenanted to be set apart for the 
purchase of land, in which event the executors would 
not become entitled to such money, but it would go to 
the heir. According to this principle of conversion, the 
land or money is not considered to be what it is, but as 
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that into whicli the testator has directed it to be converted, 
and it will devolve accordingly. 

It may be incidentally stated, also, that it was formerly 
the law if a person had contracted before his death to 
purchase real estate and died before such estate was paid 
for, his heir was entitled to take the estate and have the 
purchase-money paid out of the personal property to 
the detriment of the personal representatives. Since the 
year 1877, however, this has been altered by the statute 
40 & 41 Yict. c. 34. 

From what has been said above, it will be gathered, 
therefore, that, speaking broadly, the executors and 
administrators become entitled to all the personalty of 
the deceased, and also to things in the nature of person- 
alty, such as real property which the executors are by 
the will directed to sell, and which by the doctrine of 
conversion is considered as already turned into money. 

In speaking of real property, in regard to this subject, 
it must be remembered that freehold and copyhold lands 
and houses are signified. Leaseholds or terms from 
year to year are not included under the head of realty, 
and will in consequence naturally pass to the executors 
or administrators. See also post^ p. 93. 

What is Personal Estate. Under the name of 
things personal are included primarily all sorts of things 
moveable which may attend a man's person wherever he 
goes. But in addition to this, by our law, things per- 
sonal include also something more, the whole of which 
is comprehended under the general name of Chattels. 

Chattels are distributed into two kinds: — Chattels 
real and Chattels j^^rsowa/, and of these the whole per- 
sonal estate of any individual consists. 

Chattels real axe said to be such " as concern or 
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savour of the realty," as for example terms for years of 
land, the next presentation to a church, and the like. 

Chattels personal are properly and strictly speaking 
things moveable which may be carried about by the 
owner from one part of the world to another, as animals^ 
household furniture, money, and things simUar in 
nature. 

But, further, property in chattels personal may be 
either in possession^ where a man has the actual enjoy- 
ment of the thing, or what is termed in action^ where a 
man has only a bare right without any occupation or 
enjoyment, the possession whereof may, however, be re- 
coveriad by an action at law. Thus, for example, money 
due on a bond is a thing or chose in action, as is also 
damages to be obtained for a breach of contract. 

In considering the rights of executors or administra-^ 
tors in the personal estate of any one deceased, it is pro- 
posed to trfeat briefly first of the rights of such personal 
representative in the chattels real of the deceased ; next 
their rights in the chattels personal in possession ; and 
finally their rights to those in action. 

Bights of Executors, &c. to the Chattels real 

of a Deceased. According to the general rule, it will 
be seen chattels real of the deceased pass at the death to 
his executor or administrator. 

Estates for Years. Thus all estates for years — as 
leases for years, and other terms of lands for years,- 
and in fact all such interests for a definite space of time 
measured by years, months, or days, pass to the per-* 
Bonal representative. 

Even when a term of years is, what is termed, spedfi- 
oally devised, that is, when it is given by will to some 
particular person, it will, nevertheless, first vest in the 
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executor, and tlie legatee has no right to enter into 
possession of it without special permission. 

No executor or administrator can refuse to accept any 
leasehold property of the testator or intestate, even 
though he knows it will entail a burden on the estate, — 
in fact, he cannot waive a lease though it be worth 
nothing. The office of executor or administrator is 
entire, and such personal representative must take all the 
personal estate or none : he cannot renounce in part. So, 
too, the nature of these estates cannot be changed by 
any words of limitation in respect of succession. For 
even if a lease for years is made to a man and his heirs, 
it will not go according to the limitation to his heirs, but 
to his executors. 

But it may be mentioned that, in accordance with 
what has been stated above {antej p. 90), if a lease for 
a term of years is made to several persons in joint 
tenancy, and one of such joint tenants dies, his interest 
will survive to his companions, and will not under these 
oircomstances pass to the personal representatives. 

Further, the leases or terms to which executors or 
administrators are entitled, are not confined to leases or 
terms for years of lands or houses which are called corpo- 
real hereditaments. Such terms may be carved equally 
out of what are termed incotyoreal hereditaments, as, for 
example, leases for years of tithes, commons, markets, 
and the like, and these chattel interests will pass in 
similar manner to the executor or administrator. 

Estate from Year to Year. Where a tenancy 
exists continuing from year to year so long as both 
parties please, it is not determined by the death either 
of the- lessor or lessee, and the interest of the tenant 
passes on his death to his executors or administrators. 
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They are entitled to retain possession, therefore, until 
proper notice to quit has been given to them bj the 
landlord. 

But a tenancy at will does not pass upon the tenant's 
death to his personal representatives, for the tenancy is 
determined by the death. And all freehold terms, as 
those for life, will go to the heir, and not to the executor 
or administrator. 

Next Presentation to a Church. If a man is 

possessed of an advowson it will pass on his death to 
his heir. But if a vacancy has occurred in the living 
during the owner's lifetime which he has not filled up 
at the date of his death, such next presentation will pass 
to his executors. The void turn, as it is called, is under 
these circumstances a chattel personal and will devolve 
accordingly. 

But from the case of Holt v. Bishop of Winchester 
(3 Lev. 47), it would seem that where the patron of the 
living, as often happens, is also the incumbent, the heir 
of such incumbent will be preferred to his executors, for 
the purpose of making the next presentation to the 
vacancy. And see also Pynchyn v. HarriSy Cro. Jao. 
371. 

Mortgages. With respect to money due upon 
mortgage, it is clear that such money forms part of the 
personal estate of the mortgagee, and if not otherwise 
disposed of will go to his executor. And with regard 
to the devolution of trust and mortgage estates on death, 
it is now further provided by the recent Conveyancing 
and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
8. 30, that '^ where an estate or interest of inheritance, 
or limited to the heir as special occupant, in any tene* 
ments or hereditaments, corporeal or incorporeal, is 
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vested on any trust, or by way of mortgage, in any 
person solely, tlie same shall on his death, notwith- 
standing any testamentary disposition, devolve to and 
become vested in his personal representatives or repre- 
sentative from time to time, in like manner as if the 
same were a chattel real vesting in them or him ; and 
accordingly all the like powers, for one only of several 
joint personal representatives, as well as for a single 
personal representative, and for all the personal repre- 
sentatives together, to dispose of and otherwise deal 
with the same, shall belong to the deceased's personal 
representatives or representative from time to time, with 
all the like incidents, but subject to all the like rights, 
equities and obligations, as if the same were a chattel 
real vesting in them or him ; and for the purposes of this 
section, the personal representatives for the time being, 
of the deceased, shall be deemed in law his heirs and 
assigns, within the meaning of all trusts and powers." 

Position of Husband and Wife. Finally, with 

regard to this subject of the interest which executors 
and administrators have in the chattels real of a deceased, 
brief notice should be taken of the position of husband 
and wife. 

It is generally known that a qualified interest is given 
by law to the husband in the chattels real of which his 
wife may be possessed, together with a power of divest- 
ing her property during the marriage. 

On the death of the husband, therefore, the question 
frequentiy arises, in oases where the wife survives, 
whether such wife or the husband's executor are entitled 
to those chattels real which the husband thus had in 
right of his wife; and the decision between the two 
depends upon the fact whether the husband had or had 
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not really changed the nature of the property during 
the marriage. 

If the nature of the property has been changed — as, 
for example, if the husband has proceeded at law in an 
action of ejectment in his own name for the wife's 
term, and has obtained judgment, the title of the wife 
is considered to be gone, and, on the death of the 
husband, his executor will be entitled. See also Dtmce 
V. Denison^ 6 Yes. 385. 

But if the nature of the property has not been altered, 
and it remains in statu quOy and the wife survives, she 
will be entitled to such chattels real by right of survivor- 
ship, to the exclusion of her husband's executors or 
administrators. And a husband cannot bt/ a taV/ dispose 
of the chattels real of a wife against her surviving him. 

If the vnfe die before the husband, he will be entitled 
by his marital right to all her chattels real of which he 
had possession during the marriage. 

And a husband will become entitled even to those 
chattels real of the wife which were not vested in his 
possession in her right during the marriage by taking 
out letters of administration to her, and thus making 
himself her representative. 

Bights of Executors, &c., in Chattels Per- 
sonal in Possession. Chattels personal, it will be 
remembered, are, strictly speaking, things movable, 
such as animals, household furniture, money and things 
of like nature, all of which, speaking broadly, pass to 
the executor or administrator. 

Animals, &c. In all domestic and tame animals 
a man has an absolute property. Such animals are 
horses, cattle, sheep, &c., and these will naturally pass 
to his personal representative. 

M. H 
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In animals of a wild nature tbere can be no absolute 
property, and in consequence no interest in these can be 
transmitted. 

But, in addition to these two classes, there may be 
a qualified property in animals naturally wild— ^^r 
indmtriam liominisy as it is termed — ^by being tamed 
by their possessor. For example, tame pigeons, deer, 
pheasants or partridges, may be thus reclaimed, and in 
such a case these will pass to the executors or adminis- 
trators. 

Trees, &C. As a general rule, trees, grass, and the 
fruit groucing on freehold land of the deceased, will 
pass to the heir, and not to the personal representative. 

Emblements. But there is one very important 
exception to this rule with regard to certain vegetable 
products, in which the executors or administrators have 
a right as against the heir, even though they are 
annexed to and growing upon the land at the time of 
the death. 

These are called emblements, and consist of those 
products of the earth which are produced annually by 
labour and industry, and not si)ontaneously. If, there- 
fore, a man, having an estate of uncertain duration, 
has sown or planted such a crop, and dies before harvest- 
time, the law gives to his executors or administrators 
the profits of that crop. 

"With regard to this subject, it is very clearly said by 
Mr. Justice Williams, that " the doctrine of emblements 
extends not only to com and grain of all kinds, but to 
everything of an artificial and annual profit that is 
produced by labour and manurance, as hemp, flax,i 
saffron and the like : and melons of all kinds, and hops 
also, although they spring from old roots, because they 
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are annually manured and require cultivation : and so 
of potatoes. But the rule does not apply to the fruit 
growing on trees, nor to the plantation of trees." 

To these emblements, therefore, the executors and 
administrators have a right as against the heir. But it 
must be distinctly remembered that if the land itself 
is devised by the testator, the growing crops upon it 
will also pass to such devisee, and the executor is 
excluded xmless a contrary intention is dearly expressed 
in the will. Neither is the claim of an executor to the 
emblements valid, when the deceased was a joint tenant. 

When this right to emblements exists, all reasonable 
facilities for entering the land and reaping and taking 
away the crop are aUowed to the executor. 

Other Personal Property. All other personal 

property which a deceased had in his possession at the 
time of his death, as, for example, money plate, fur- 
niture, carriages or carts, hay or com, and all similar 
articles of a moveable nature, will also pass to the exe- 
cutor or administrator ; and even if any of these articles 
have been specially given by the will to another person, 
such legatee will not be permitted to acquire the legacy 
imtil the executor has given his permission. 

Exceptions to (General Bule. But some very 

important exceptions are now recognized by law to the 
general rule above given. There are certain goods and 
chattels contrary to the nature of such chattels in 
respect of which the usual right of the executor or 
administrator is barred. 

Heirlooms. Of chattels of this nature, one of the 
most important classes is termed heirlooms. These are 
chattels which, not by nature heritable, have a heritable 
character impressed on them, and go by special custam to 

h2 
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the heir or the successor along with the inheritance^ and 
not to the executor. See Byng v. Byng^ 10 H. of L. 
Cas. 183. 

The owner of an heirloom cannot bj his will bequeath 
it away, if he leave the land to descend to his heir. 
But it would seem he may during his life sell or dispose 
of it, if he so wishes. 

Strictly speaking, heirlooms axe " those things which 
have continually gone with the capital messuage by 
custom," and such custom must be strictly proved. 
But in addition to these, deer in a real authorized park, 
and doves in a dove-cot, and similar things, together 
with the deeds and charters which are the evidences of 
the land, and the boxes in which they are kept, and 
also tombstones and monuments' in churches, are con- 
sidered to be in the nature of heirlooms, and do not pass 
to the executors. 

Fixtures. In like manner, things originally move- 
able, but which have been so annexed to land as to 
become fixtures, will not belong to the executor, but 
will generally pass with the land to the heir or devisee. 

In order to constitute such an annexation as to render 
any chattel a fixture, it is necessary that such chattel 
should really be let in or fixed to the freehold. 

The rule may be given that such fixtures go to the 
heir : but it is subject to so many exceptions, and the 
decisions on this branch of the law have been so contra- 
dictory, that it is difficult to lay down any really prac- 
tical statement. 

Generally speaking, in considering the question of 
the right of the personal representatives of the deceased 
owner as against the heir or devisee^ it may be said the 
rule above given is strictly appKed. In other cases, in 
which questions as to the ownership of fixtures are likely 
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to arise, as, for example, between vendor and purchaser, 
and landlord and tenant, considerable relaxations per- 
mitting the disannexation of chattels generally consi- 
dered as fixtures, have been made ; but with these latter, 
in a work of the present limits, it is not proposed to 
deal. It must be distinctly remembered, however, that 
those cases in which the law has been relaxed in favour 
of a tenant as against his landlord, are no authority for 
a similar relaxation in favour of an executor as against 
the heir or devisee. 

Considering briefly that portion of the subject as be- 
tween the executor or administrator and the heir of the 
owner in fee, the old rule has been held with some 
strictness, and evident disinclination has been shown by 
law to disannex fixtures from the inheritance. Originally, 
indeed, whatever was affixed to the freehold descended 
to the heir as part of the inheritance. 

But in several modem cases decisions appear to have 
been given, granting trade fixtures which the deceased 
had set up, to the executors as against the heir : thus 
making trade fixtures an exception to the general rule. 
This opinion, however, has recently been negatived by 
the case of Fisher v. Dixon (12 01. & P. 312), in which 
machinery affixed to the freehold by the owner in fee of 
certain land, consisting of steam engines, rails and other 
fixtures erected by him and used in the course of trade 
for the purpose of working coal and iron mines, was 
held by the House of Lords to belong to the heir as 
part of the real estate. And the opinion was further 
held that the cases in which the old rule was relaxed in 
favour of trade, did not apply to any case between the 
heir and the executor. 

It is true, however, that if a special custom of the 
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oountiy could be proved, the rights of the executors 
might be extended. 

Moreover it does not seem to be doubted that th 
executor has a right, even against the heir, to fixtures 
which have been put up for domestic use or ornament, 
and which do not form really a part of the building, and 
can be removed without injury to it. Thus, generally 
speaking, pictures and looking-glasses will go to the 
executor as personal estate, although, strictly, they may 
be fixed to the wall by means of nails. And with 
regard to this subject the inference drawn from the 
decisions by a writer of great accuracy is this : " The 
law seems now to be held not so strict as formerly, and 
if these things can be taken away without prejudice to 
the fabric of the house, it seemeth that the executor 
shall have them ; as tables if fastened to the floor, fur- 
naces, if not made part of the wall, grates, iron ovens, 
jacks, dock cases, and such like, although fixed to the 
freehold by nails or otherwise. On the other hand, the 
common law judges have, in several modem instances, 
incidentally stated the old rule as existing with scarcely 
any relaxation between the executor and the heir.'' 
(Wms. on Exors. 8th ed. p. 744.) 

Similarly, as regards the position of a devisee to 
whom the owner of the property has devised by will 
real estate, it is the general rule that he shall take the 
land, &c. in the same condition as it would have de- 
scended upon the heir. He will in consequence take 
those fixtures which in such a case the heir would be en- 
titled to take, while the executors can claim only those 
chattels which they might claim from the heir. 

But from what has been stated above, it will be seen 
that the law respecting fixtures is in so unsettled a state. 
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and its applioation depends so muoh on the facts of eaoh 
partioular ease, that it is always advisable, in the event 
of any dispute arising with the heir or devisee with re- 
gard to this subject, for an executor at once to obtain 
competent legal advice. 

Property of Wife. Original marriage operated as 
an absolute gift to the husband of all the chattels which 
belonged to the wife at the time of the ceremony, and 
also of any to which she might become entitled during 
her married life. 

Consequently, if a wife survives her husband, all such 
chattels will, strictly speaking, belong not to her, but 
will pass to the executor or administrator of the husband. 

This strict rule, however, has been much relaxed, and 
a very necessary remedy afforded, by the modem doc- 
trine of property held by a wife to her separate use. 

Note J all property to which a woman is entitled to her 
separate use, either by settlement or by an ante-nuptial 
agreement, can in no case be claimed by the husband or 
his representative. 

Thus, for example, by conveying her own property 
to trustees before marriage a wife may preserve it to 
herself, or if property is bequeathed or settled on trus- 
tees for the separate use of a married woman, it will be 
free from the control of her husband. And even if per- 
sonal property is bequeathed or settled on a married 
woman for her separate use, and no trustees are ap* 
pointed^ the husband will be considered in the light of a 
trustee for her benefit. Neither will such property on 
the death of the husband pass to his personal repre- 
sentatives. 

So, too, separate property acquired by the wife's 
separate trading or savings out of separate property 
belong to the wife alone. 
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Further, by the Married "Women's Property Act, 
1870 (33 & 34 Vict. c. 93), and the Amending Act, 
1874, the independence of the wife, as regards her pro- 
perty, has been greatly enlarged. By this statute any 
married woman becomes absolutely entitled, independent 
of her husband, to the following property : — 

(1.) To all wages and earnings acquired in any occu- 
pation carried on separately from her husband, 
or gained by the exercise of any literary, artistic 
or scientific skill, and all investments of such 
earnings: 

(2.) To government annuities and deposits in savings 
banks in her own name : 

(3.) To sums invested in certain securities, companies 
or societies : 

(4.) To policies of insurance and all benefits con- 
nected therewith, effected by her on her own or 
her husband's life for her separate use, if so 
expressed on the face of the policy : 

(5.) And in the case of any woman married after the 
passing of the act — ^that is, after August 9th, 
1870, — the rents and profits of real estate 
coming to any married woman as heiress or 
co-heiress of an intestate; or personalty coming 
to such married woman as next of kin of an in- 
testate, and personalty up to 200/. coming to 
her by deed or will, shall be considered to be 
for her separate use. 

Likewise gifts from the husband to the wife, if clearly 
proved and there is no suspicion of fraud, may generally 
be retained by her. And it is clear those gifts of 
money made by a husband to his wife for her personal 
expenditure, as for clothes, &c., and commonly called 
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pin-money, cannot be claimed by the executor. But it 
would seem that if a woman has got together any 
savings out of her pin-money, given after marriage, 
unlike savings out of property for her separate use, 
such savings of pin-money may, if necessary, be claimed 
by the executors for payment of the husband's debts. 
See TyrelVa case^ 1 Freem. 304. And see, with regard 
to antenuptial settlement of allowance, Wilson v. Pack^ 
Prec. Chanc. 297. 

Those articles of clothing, jewels, and other orna- 
ments of the wife, suitable to her rank and degree, are 
called paraphernalia. A married woman cannot dispose 
of these either by gift or will during her husband's Kfe. 
But the husband may both sell or give them away in 
his lifetime, although he cannot dispose of them by will 
during the life of the wife. On the death of the hus- 
band, also, such paraphernalia — except, of course, her 
necessary apparel — ^will become subject to his debts in 
default of other assets, but not to the payment of 
legacies. 

Sights of Executors, &c. to Choses in Action 

of Deceased* In treating of chattels personal above, 
it has been said that such chattels may be divided into 
those in possession, such as have been just spoken of, and 
into those which are known as choses in action, being 
those to which a man has only a bare right without any 
occupation or enjoyment, the possession whereof may, 
however, be recovered by an action at law, as, for ex- 
ample, money due on a bond, damages for breach of 
contract, and the like. 

Actions on Contract. The right to sue the 
debtors of the deceased, and to realize for the benefit of 
the estate all debts due for goods sold, or on bonds, 
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promissory notes or contracts, or to obtain damages for 
the breach of any contract, belongs after the death of 
the deceased to the personal representative. The right 
of action in fact on any contract on which the testator or 
intestate might have sued in his lifetime, sorviyes his 
death, and is transmitted to his executor or adminis- 
trator. 

Actions for Torts. Moreover, although formerly 
by the old common law, executors and administrators 
were not allowed to represent the deceased in what 
were called actions /or tart^ that is, where some injury 
had been done to the estate of the deceased, but such 
action was supposed to die with the person, yet by 
several more recent statutes it is clear that the executor 
or administrator may now have an action for all 
injuries to the personal estate of the deceased in his 
lifetime, whereby it has become less beneficial and 
valuable in their hands, whatever the form of action 
may be. 

Injuries to Seal Estate. Further, by statute 
3 & 4 Will. IV. c. 42, 8. 2, it is provided with regard 
to any injury done to the real estate of the deceased, 
that an action may be maintained by the executors or 
administrators, for any such injury committed in the 
lifetime of the deceased, for which an action might have 
been maintained by him ; provided that " such injury 
shall have been committed within six calendar months 
before the death of such deceased person ; and provided 
such action shall be brought within one year after the 
death of such person, and the damages when recovered 
shall be part of the personal estate of such person." 

Personal Injuries. But the executor or adminis- 
trator cannot bring any action for injury done to the 
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person of the deceased, as for assault, false imprison- 
ment, slander, and the like offences committed against 
him; for although such deceased might haye brought 
an action in his lifetime, the right to do so dies with him« 

Compeiisation for Death. However, to meet the 
case where the death of a person is caused by the wrong- 
ful act of another, a most valuable law was passed a few 
years ago. 

This statute, the 9 & 10 Yict. c. 93, commonly called 
Lord Campbell's Act, after reciting that grievous hard- 
ship is frequently caused by reason of the fact that no 
action was maintainable against a person, who, by his 
wrongful act, neglect or default may have caused the 
death of another, enacts, that ^'whensoever the death 
of a person shall be caused by wrongful act, neglect or 
default, and the act neglect or default is such as would 
(if death had not ensued) have entitled the party 
injured to maintain an action, and recover damages in 
respect thereof, then and in every such case the person 
who would have been liable if death had not ensued, 
shall be liable to an action for damages, notwithstand- 
ing the death of the person injured, and although the 
death shall have been caused under such circiunstances 
as to amount in law to felony." 

And by section 2, such action shall be brought by 
and in the name of the executor or administrator of 
the deceased. But although the action is brought in 
the name of the personal representatives, the damages 
recovered will not go to increase the estate of the de- 
ceased, but will enure for the benefit of the "wife, 
husband, parent and child " of the person whose death 
shall have been caused, amongst whom the jury may 
apportion the sum awarded in such shares as they 
think fit. 
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By section 3 of the Act every such action shall be 
commenced within twelve calendar months after the 
death of deceased. But by statute 27 & 28 Vict. o. 95, 
s. 1, it is provided that if it shall happen that no such 
action shall be brought by the executor or administrator 
within six months after the death, then the action may 
be brought by and in the name of the persons for whose 
benefit the damages are asked. 

From what has been stated it will be seen that, 
although the strictness of the law has of late years 
been much relaxed, still no action can be maintained 
by an executor or administrator for an injury done to 
the deceased if the value of the personal estate has not 
been depreciated, or if the damage sustained was merely 
in personal suffering to the deceased. 

Further, it may be generally said that actions which 
have been actually commenced by the deceased and are 
proceeding at the time of the death may be caxiied on 
by the executors or administrators, and the damages 
recovered therein will go to increase the personal estate. 

Stocks and Shares. Generally speaking, stocks 
and shares are made personal property by stiatute, and 
wiU pass to the executor or administrator. In e±oep- 
tion to this some shares, as certain navigation shares 
and also New Eiver shares, have been held by the 
Courts to be real property which descended to the heir. 
See Buckeridge v. Ingram^ 3 Yes. jun. 653 ; Damll v. New 
River Company^ 3 De Q-. & S. 394. 

Sent. If the deceased was the owner of land in fee 
simple, as it is termed, that is, if he had the absolute 
property and not a mere interest in the land, any rent 
due from the tenants of such land accruing after the 
death will belong to his heir. But the rent accruing 
before and unpaid at the death will go to the executor 
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or administrator, upon the principle that fruits fallen 
during the life of the deceased vest in him as personalty. 

But if the deceased had merely a chattel interest in 
the land — as a term of years, and has underlet and died 
before such underlease has expired, — as such chattel 
interest naturally passes to the personal representatives, 
so the rents issuing out of it even after the death will 
belong to them, and not to the heir. 

It will be remembered, that there has abeady been 
occasion to observe that the doctrine of survivorship 
holds place equally between joint tenants of chattels in 
possession, and in action, as well as of freehold property. 
The general rule is, that the interest which a deceased 
had in a chose in action jointly with another will not 
pass to his personal representative. As has been before 
stated, however, an exception is made in the case of 
partners in trade. But even in these cases, although 
the right of the dead partner devolves upon the executor, 
yet it seems fully settled the remedy survives to his 
companion who must alone enforce the right by action, 
and who will be liable to account to the personal repre- 
sentative of the deceased for his share. 

The Powers of an Exeeutor or Adminis- 
trator. After letters of administration have been 
granted, the powers of an executor or an administrator 
are exactly the same. 

Sight of Entry. Within a convenient time after 
the death of the testator, or after the grant of adminis- 
tration, the executor has a right to enter the house of 
the deceased, even though it has descended to the heir, 
in order to remove the goods ; provided he do so tcithout 
violence, as if the door be open, or at least the key is 
ki it. And even if the outer door be open, and the 
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doors of any other rooms be looked, he must not force 
them, but must be content to take such goods as are in 
such rooms as he can enter without using any violence. 

In every case, if an executor or administrator cannot 
obtain possession of the goods of the deceased to which 
he is entitled without force, he must at once desist and 
bring an action. 

On the other hand, if the executor or administrator 
on his part be remiss in removing the goods within a 
reasonable time, the heir may distrain them as damage 
feasant. (See Wms. on Exors. 8th ed. p. 930.) 

The executors and administrators have in fact all 
powers granted to them necessary to enable them to get 
in all the personal estate of the deceased. 

Actions. It has already been shown that they can 
bring actions. 

Distress. They may also distrain for rent due on 
account of leasehold property of the deceased, which 
has been sublet, or for arrears of rent due at the date of 
death from tenants of his freehold land. 

Disposing of Assets. With regard to the ques- 
tion of alienation, also, it is the general rule that an 
executor or administrator has an absolute power of dis- 
posal over the whole personal effects of his testator or 
intestate, and they cannot be followed even by a credi- 
tor into the hands of the party so becoming possessed 
of them. For, as laid down by Mr. Justice Wflliams, 
" The principle is, that the executor or administrator, in 
many instances, must sell in order to perform his duty 
in paying debts, &c., and no one would deal with an 
executor or administrator if liable afterwards to be 
called to account." 

It follows, therefore, that since executors and admi-; 
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nistrators can make a good title of any part of the 
personal estate, so they may — unless prevented by the 
terms of the original demise — dispose of the leasehold 
property of the deceased, or sublet such property, and 
the underlease will be good. 

But with regard to what is here said, it must always 
be remembered that fraud or collusion will vitiate any 
transaction, and no sale will be upheld where it is mani- 
fest that the money paid is clearly under the value of 
the property, or where in any other manner the execu- 
tor or administrator has violated the trust imposed upon 
him. Thus, in the case of Rice v. Oordon (11 Beav. 
265), a sale by an administrator to his brother and co- 
partner was set aside, since from the evidence it appeared 
to the Court that the sale was made at an omdervalue so 
gross that it ought to be deemed fraudulent and void. 

And another important point to be remembered is 
that an executor cannot himself purchase, either directly 
or by means of a trustee, any portion of the property 
of the deceased which has come into his hands. An 
oxecutor is considered in all cases to hold such property 
in trust for the persons interested in the estate. It was 
formerly held, indeed, that when several executors 
were appointed, and a power given them to sell certain 
land, and one renounced, the others could not even sell 
to him, because he was still a party to the will. This 
opinion seems now, however, to be overruled ; but the 
legality of the proceeding would, it is presumed, depend 
very materially upon the circumstances of each parti- 
cular case. See also Mackintosh v. Barber ^ I Bing. 50 ; 
7 Moore, 315. 

Before concluding, also, a further caution may be 
given to executors or administrators exercising this 
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power of alienation of the goods of the deceased in the 
statement that they may hereafter be held Uable to 
make good to the estate any loss whioh is clearly owing 
to their careless and improvident manner of dealing 
with it. And in certain cases the Chancery Division will 
interpose to restrain personal representatives who are 
wasting the estate : and the Court will sometimes even 
take the administration into its own hands. See also 
" Liabilities of Execntors," &c., poaty p. 141. 

Indorsement of Bills and Notes. Notes or 

bills of exchange made payable, to the deceased or his 
order may be indorsed by the execator or adminis- 
trator. 

The above is a general statement of the powers which 
ordinarily belong to executors or administrators. 

Of course, however, where a 'grant of a limited or 
special administration is made by the Court, the powers 
of the administrator so appointed are necessarily in 
many instances curtailed. Some notice of this part of 
the subject has already been taken, ante^ Chap. IV. 

As was said also {ante^ pp. 4, 50), where a married 
woman is appointed executrix, or entitled to become 
administratrix, she cannot accept the office without the 
consent of her husband; and even when the office is 
properly accepted, she cannot do any act in administer- 
ing the estate without his concurrence. 

Co-executors. There is no limit to the number of 
persons to whom a testator may entrust the adminis- 
tration of his estate, and several executors are frequently 
appointed. 

Co-executors, however nimierous, are considered in law 
as one individual person. The acts of one are the acts 
of all. Thus, the release of a debt, or the consent to a 
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legacy, by one of several executors, is valid, and will 
bind the rest : and the same in respect of other acts of 
administration. See Cole v. Miks^ 10 Hare, 179; 
Townsend v. Tickell, 3 B. & A. 40. 

But one co-executor cannot bind his co-executors by 
his contract (see Turner v. Hardet/j 9 M. & W. 770) ; 
nor can one of several joint executors sue alone as such 
executor. In bringing an action all the executors must 
be joined as co-plaintifiPs. And generally, with regard 
to the powers of joint executors to deal individually 
in the estate, it may be said that, although strictly 
permissible, it is unwise and improper for one executor 
to act in any way without the sanction of the rest. 

Co-administrMors are not so commonly found as 
co-executors, for the Court always prefers a single grant, 
and will certainly never force a joint grant of admi- 
nistration. If co-administrators are appointed by the 
Court, however, there seems, unlike the case of co- 
executors, a good deal of doubt whether the concurrence 
of all of them must not be obtained in order to confirm 
any acts done in administering the estate. See Hudson 
V. Hudson^ 1 Atk. 460; Jacomb v. Haricood, 2 Ves. 
sen. 267 ; Warwick v. Greville, 1 Phill. 126. 

In conclusion, it will be remembered, that where 
one of the several joint executors or administrators dies, 
his rights and powers pass in all cases by survivorship 
to his companions. 



M. 
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Having briefly treated in the last chapter of the 
rights and powers of an executor or an administrator^ 
the duties of such personal representative are next to be 
considered. 

To bury the Deceased. The first duty of an 

executor is to bury the deceased. 

In carrying out this duty, the executor must always 
carefully consider the position in life, and amount of 
estate left by the dead person, and arrange for his 
funeral accordingly. Where there can be no doubt 
that the deceased has died solvent — ^that is, leaving 
amply sufficient to pay all his debts — ^little diffi- 
culty will be experienced. But where a person has 
died in insolvent circumstances, and has not left pro- 
perty adequate to satisfy his creditors, the Court will 
scrutinize very closely, and often disallow what it con- 
siders unnecessaiy expenditure in the performance of 
this duty. 

No fixed sum can be settled as a guide to executors 
in all cases. The general rule is, that they are entitled 

i2 
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to be allowed reasonable expenses, according to the 
condition in life of the testator, and these must neces- 
sarily vary in every instance. See also cases, Hancock 
V. Podmore, 1 B. & A. 260 ; Edwards v. JSdtmrdSy 4 
Tyrwh. 438 ; Bisset v. Antrobus, 4 Sim. 512. 

The sum paid by an executor or an administrator 
in burying the deceased, it will be remembered, may 
now, by the provisions of section 28 of 44 Vict. o. 12, 
be deducted in stating the amount of personal property 
in the aflSdavit for the Inland Bevenue. See antCy p. 33. 
But it is expressly enacted, that such funeral expenses 
must only be such expenses as are allowable as reason- 
able funeral expenses according to law. 

In this place it may be stated, also, that it appears 
now to be clear if an executor or administrator gives 
orders for the funeral, or if he ratifies and adopts the 
acts of another person who has previously given such 
orders, he will become personally/ liable for all reason- 
able expenses, whether he has assets or not. See Bjioe v. 
Wilson, 8 A. & E. 349 ; Corner v. Shew, 3 M. & W. 
350 ; and see Liabilities of Executors, &c., post^'p. 141. 

To obtain Probate or Letters of Adminis- 
tration. It has already been pointed out, in dealing 
with the subjects of probate and administration, that an 
executor appointed by a will, or the person entitled to 
the letters of administration, should in every case as 
soon as possible after the death apply to the Court for 
its sanction to their office. This is the next duty, 
therefore, of the personal representative. 

No probate will be granted by the Court before the 
lapse of seven days — and no letters of administration 
before the lapse of fourteen days — from the death of the 
deceased, except by special permission, but as soon as 
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tliis necessaiy time has expired application should be at 
once made for the purpose. 

Further, it must be distinctly remembered that severe 
penalties are incurred by any persons who deal with the 
property of a deceased without proving the will or being 
duly constituted administrator. It was provided by the 
statute 55 Geo. III. c. 184, s. 37, " that if any person 
shall take possession of and in any maimer administer 
any part of the personal estate and effects of any person 
deceased without obtaining probate of the will or letters 
of administration of the estate and effects of the de- 
ceased within six calendar months after his or her 
decease, or within two calendar months after, the termi- 
nation of any suit or dispute respecting the will or the 
right to letters of administration if there shall be any 
such which shall not be ended within four calendar 
months after the death of the deceased, every person so 
offending shall forfeit the sum of one hun,£d pounds, 
and also a further sum at and after the rate of ten pounds 
per centum on the amount of the stamp duty payable 
on the probate of the will or letters of administration of 
the estate and effects of the deceased." 

But it would seem the penalty now in force is double 
the amount of duty payable. For, by section 40 of the 
recent act, 44 Yict. c. 12, it is provided that " if any 
person who ought to obtain probate or letters of admi- 
nistration • . . shall neglect to do so within the period 
prescribed by law for the purpose he shall be liable to 
pay to her Majesty double the amount of duty charge* 
able, and the same shall be a debt due from him to the 
crown, and be recoverable by any of the ways or means 
now in force for the recovery of probate, legacy or suc- 
cession duties." 
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The period prescribed by law is within six months or 
two months respectively, as in the act Geo. III. above 
quoted. 

As before stated, if the will is in the possession of ^ a 
third party, the executor has full power to compel its 
production for purposes of probate, and even a solicitor 
has no Uen for his charges upon an original wiU. 

The practical steps to be taken in obtaining a grant 
of probate or letters of administration have already 
been treated of with some degree of minuteness, antey 
Chapters II. and III., to which reference should be made. 

To collect and get in an Estate. After he has 
obtained the grant no time should be lost by the exe- 
cutor or administrator in collecting and reducing into 
his possession all the personal estate of the deceased. 

As has already been shown in the previous chapter, 
large powers are given to the personal representative by 
law for this purpose, and if he neglects to avail himself 
of the assistance thus afforded he will become personally 
liable for loss to the estate. For example, if an exe- 
cutor or administrator so delays in taking steps to re- 
cover a debt due to the deceased that it becomes barred 
by the Statute of Limitations, he will be compelled 
himself to make good the loss thus incurred, see jETay- 
ward V. Wtnsei/, 12 Mod. 673. Again, it has been 
before stated that the personal representative is per- 
mitted to enter even the house or land which has de- 
scended to the heir to remove goods to which he is 
entitled, but if he does not exercise this right within 
a reasonable time the heir may distrain such goods 
damage feasant, see antey p. 110. An executor or ad- 
ministrator, therefore, ought in every case promptly to 
proceed with this part of his duties. 
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In thus colleoting the personal estate of the deceased 
an executor need not always exercise the right of suing 
a debtor when it is clear that no good result will come 
from so doing. And by the statute 23 & 2-4 Yict. 
o. 145, re-enacted by 44 & 45 Yict. o. 41, executors 
may now accept any composition or any security, real 
or personal, for any debts due to the deceased, and 
allow any time for payment of any such debt as they 
shall think fit, and may also compromise, compound or 
submit to arbitration all debts, accounts, claims and 
things whatsoever relating to the estate of the deceased, 
and may, for any of the purposes above mentioned, 
enter into, give and execute such agreements, instru- 
ments of composition, releases and other things as they 
may think expedient without being responsible for any 
loss to be occasioned thereby. But, as has been well 
said by Mr. Macaskie in his recent lucid work on Exe- 
<)utors, p. 94, " The effect of this enactment is not to 
relieve executors from the duty of exercising all honest 
discretion and reasonable diligence." 

It should be stated, also, that it is always a prudent 
course for the executor or administrator, in order to 
ascertain as speedily as possible what debts are owing 
to or by the deceased, and thus to acquire a clear 
knowledge of the assets and liabilities, to insert in the 
London Gazette, and in the principal newspapers of the 
place in which the deceased resided, a notice desiring all 
persons indebted to pay their debts : and those having 
claims against the estate to send in such claims within 
a definite time. The advantage of this is obvious. 
Formerly, indeed, even if an executor had discharged, 
as he imagined, all the debts, and paid the legacies, he 
was, nevertheless, liable to the amount of the assets 
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which came into his hands to a creditor of whose debt 
he had at the time no notice. To remedy this evil, 
however, the statute 22 & 23 Vict. c. 35 was passed, by 
which it is now provided, that when an executor or 
administrator shall have given the like notice as would 
have been given by the Court of Chancery in an admi* 
nistration suit for creditors and others to send in their 
claims against the estate, such executor or administrator 
may at the expiration of the time named in the notice 
distribute the assets amongst the parties entitled without 
liability to any person of whose claim he shall not have 
had notice at the time of distribution. See also posty 
p. 127. 

The notice to creditors given by the Court of Chan- 
cery in an administration suit is one insertion in the 
London Gazette, and also a certain number of insertions 
in specified newspapers ; but the practice is not uniform, 
and depends much, especially as regards the times of 
insertion, upon the particulars and amount of property 
concerned in each case. 

Finally, let it be remembered, that executors are 
looked upon in the light of trustees of the property 
which comes into their hands, and in every case they 
must take the same care of and use the same diligence 
in managing the trust estate as a prudent man would 
of his own estate. 

To pay the Debts. The next duty of a personal 
representative is to pay the debts of the deceased out of 
the assets which have come into his hands. 

Funeral Expenses. But before proceeding to pay 
what may be termed debts proper, which a deceased has- 
contracted during his lifetime, the expenses incurred in 
carrying out the funeral must first be discharged. Thes^ 
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are allowed out of the estate, subject to the limitation 
which has been already mentioned {ante, p. 115), that 
such funeral was suitable to the condition in life of the 
dead person, and to the amount of property which he 
has left behind him. Unnecessarjr expenditure will not 
be permitted. 

Expenses of Probate and Administration. 

After the expenses of the funeral, those incurred in 
proving the will, if one exists, or in taking out letters 
of administration, if the deceased has died intestate, 
will naturally follow. 

Other Debts. Next in order, the executor or 
administrator will proceed to discharge the other debts 
of the deceased : and in performing this duty it is very 
important to remember that all of these do not stand 
upon the same footing. 

Some debts have what is termed " priority." 

In the payment of the debts, therefore, it is necessary 
carefully to observe the rules with regard to their 
priorities, for if an executor or administrator exhausts 
all the assets by paying some claims out of their proper 
order, and neglecting others which ought to have been 
first discharged, he will himself have to make good the 
loss, and will be personally liable for the deficiency. 

The order in which an executor or administrator 
must proceed in performing this part of his duties will 
be found below. 

(1) Debts due to the Crown. First of all 

others, debts due to the crown by record or specialty 
claim the precedence. 

A debt of " record " is one for which a judgment has 
been recovered in what is called a Court of Eecord, 
that is, any of the ordinary Courts where the acts and 
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judicial proceedings are enrolled or recorded. A 
" specialty " debt is one secured by deed. And debts 
of both these kinds, when due to the crown, must be 
paid in full before any other. Further, it may be 
stated by the statute 55 Geo. IH. c. 184, ss. 45 and 48, 
the Commissioners of Stamps are permitted in certain 
cases to give credit for the duties on probate and 
administration, but where such credit is given, the debt 
so incurred is to rank as a crown debt, and be paid 
accordingly. 

(2) Debts specially given Priority. After the 

crown debts mentioned above are ranked certain classes 
of debts to which priority is specially given by par- 
ticular statutes. 

The most important of these are, perhaps, those 
relating to Overseers of the Poor and to Officers of 
Friendly Societies. 

The first is created by the statute 17 Geo. II. c. 38, 
and refers to those debts due by overseers of the poor 
for sums received by them as such, it being enacted by 
section 3 that, if any overseer shall die before the 
expiration of his office, "his executors or adminis- 
trators shall . . . pay out of the assets left by 
such overseer all sums of money remaining due which 
he received by virtue of his said office, before any of his 
other debts are paid and satisfied." 

A similar right was created by a statute of Geo. III., 
and continued in all the subsequent Acts relating to 
friendly societies — including 38 & 39 Vict. c. 6, s. 15 — 
now in force, by which the executors or administrators 
of an officer of any friendly society are to pay out of 
the assets all sums due to the society, which such person 
received by virtue of his office, before any other of his 
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debts. It should be stated, however, that this enact- 
ment has been most severely censured, and the right is 
never favoured by the Court, and is strictly confined to 
persons duly and formally appointed officers of such 
society. 

(3) Judgments against Deceased. After the 

two classes of debts mentioned above, debts of Eecord 
due to private individuals come next in order. These 
are either judgment debts or debts on recognizance. 
Of the two, judgment debts have the priority ; but be- 
tween one judgment and another obtained against the 
deceased as they stand among themselves, the fact that 
any one of them has been obtained first will not entitle 
such debt to preference. Where there are several judg- 
ment creditors, the one who first sues out execution will 
be preferred ; and before any execution has been taken 
out, the executor or administrator may select whom he 
wishes and pay him first. 

A Becognizance is an obligation entered into before a 
Court of Eecord conditioned for the performance of some 
particular act. It is in most respects like any other 
bond, and if a debt becomes due upon it, such debt must 
be paid immediately after those due on a judgment. 

(4) Specialty and Simple Contract Debts. 

Next to the debts of record due to private individuals 
which have just been treated of, follow specialty and 
simple contract debts of the deceased. 

Until within the last few years, specialty debts, that is, 
those due on bonds under seal or by deed, or covenant 
and rent, were to be paid by an executor or admim's- 
trator before any debts due as it was termed by simple 
contract or not secured by bond or deed. 

But since the year 1870 this distinction has very 
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properly been abolished, and both classes of debts are 
now placed upon an equal footing. The statute 32 & 33 
Vict. c. 46, provides, " that in the administration of the 
estate of every person who shall die on or after the 1st 
day of January, 1870, no debt or liability of such person 
shall be entitled to any priority or preference by reason 
merely that the same is secured by, or arises under, a 
bond, deed or other instrument under seal, or is other- 
wise made or constituted a specialty debt, but all the 
creditors of such person, as well specialty as simple con- 
tract, shall be treated as standing in equal degree, and 
be paid accordingly out of the assets of such deceased 
person, whether such assets are legal or equitable, any 
statute or other law to the contrary notwithstanding* 
Provided always, that this Act shall not prejudice or 
affect any lien, charge, or other security which any cre- 
ditor may hold or be entitled to for the payment of his 
debt." 

By this statute, therefore, specialty and simple con- 
tract debts are now placed upon an equal footing. 

General Rules of Payment. To sum up what 
has been said above, it will be gathered that the order 
to be observed by a personal representative in paying 
the debts of any deceased person, after the necessary 
expenses incident to the funeral, and the obtaining pro- 
bate of the will or letters of administration have been 
duly discharged, must be as follows : — 

(1) Debts due to the crown by record or specialty ; 

(2) Certain debts specially given priority by statute ; 

(3) Judgment debts of the deceased ; 

(4) Specialty and simple contract debts. 

In every instance it is necessary for the executor or 
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administrator to observe these rules to the best of his 
ability. 

Indeed, as has been previously stated {ante, p. 121), if 
he pays a debt of a lower degree before one of a higher, 
in case of a deficiency of assets, he will himself become 
personally liable. But in order to make him thus re- 
sponsible, such executor or administrator must at the 
time of payment have had some notice of the existence 
of the superior debt ; and in considering what notice is 
sufficient, a very important distinction is drawn between 
debts of record and other debts. Thus, the mere re- 
gistration of a judgment recovered against a deceased is 
good and sufficient notice, and an executor or adminis- 
trator is presumed by the registration to have cognizance 
of the debt, and no other notice is necessary. But vdth 
regard to the other species of debts, those not of record, 
actual notice must be given. See Oxenham v. Clapp^ 
2 B. & A. 312. 

Power of Preference, An important privilege, 

also accorded to an executor or administrator in paying 
the debts of a -deceased, is his power of preference among 
creditors of an equal degree. An executor or adminis- 
trator, in case of the insufficiency of assets to pay all 
the debts of the same nature in full, is not bound to 
make a rateable distribution amongst all the creditors. 
He may in fact pay one in preference to any other of 
the same degree. This power, however, is liable to be 
controlled by proceedings taken by a creditor against 
such personal representative, for if one of the. creditors 
of equal degree sues the executor or administrator and 
obtains a judgment at law or a decree of a Court of 
Equity against him, that creditor must be satisfied 
before the rest, and the power of preference is thus 
iaken away. 
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Bight of Betainer. But, without doubt, the 

privilege of the greatest consequence accorded to an 
executor or administrator, in connection with the pay- 
ment of the debts, is his right to retain his own debt 
due to him from the deceased in preference to all other 
creditors of an equal degree. Such personal represen- 
tative may retain out of the assets sufficient to satisfy 
his own demand, in preference to all others equally 
entitled. For example, he may pay himself a debt due 
on a judgment before any judgment debts due to other 
persons, or a contract debt before paying any others of 
the same nature. But he cannot exercise this right as 
against creditors of a higher rank. 

To pay the Legacies. After all the debts have 
been satisfied, in cases where the deceased has left a 
will, it is the final duty of the executor to pay the 
legacies according to the dispositions contained in it. 

It is clear, however, that as the whole personal estate 
is liable in the hands of the executor to the payment of 
the debts of the testator, such executor must take care 
to discharge these, or at any rate to reserve sufficient to 
do so before he satisfies amj description of legacy what* 
ever. 

This is a very important point to remember, for it 
necessarily happens in certain cases that a testator may 
iQ his lifetime have entered into some bond or covenant 
for which his estate may or may not ultimately become 
liable. These may be termed contingent debts and 
liabilities, which an executor must also take into con- 
sideration. 

In cases where they exist, the proper course to pursue 
seems to be for the executor, if so permitted, to retain 
in his hands a sum sufficient to discharge such liability 
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if it should at any future time become due : or, as is 
usually done, to take a bond from the legatees to 
indemnify him if any future claim should be made. 

With regard to this subject, Mr. Justice "Williams has 
very clearly said, "... it would seem that when such 
liabilities exist, an executor is not bound to part with 
the assets, either to a particular or residuary legatee, 
without a sufficient indemnity : and that a Court of 
Equity will not compel him to do so without such 
indemnity, or without impounding a sufficient part of 
the residuary estate for that purpose : for otherwise, if 
the contingent covenants, &c. should afterwards be 
broken, the executor would be liable ... to answer the 
damages de bonis propriisy without any fault in him." 
Wms. on Exors. p. 1350. 

But it may be mentioned, that when an estate is 
administered in Court, an executor, who acts under an 
order of the Chancery Division in paying over the 
residue, is protected from liability under all cases. See 
England v. Tredegar^ L. E., 1 Eq. 344. 

Formerly, also, another difficulty frequently arose 
where an executor had exhausted the assets in paying 
the legacies, or an administrator had made distribution, 
and some debt of the deceased was subsequently dis- 
covered. This question is now set at rest, however, 
at any rate as regards such executor or administrator, 
by the statute 22 & 23 Vict. o. 35, before mentioned. 
Section 29 of the Act provides, that " where an executor 
or administrator shall have given such or the like notice 
as in the opinion of the Court in which such executor 
or administrator is sought to be charged would have 
been given by the Court of Chancery in an administra- 
tion suit for creditors and others to send in to the 
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executor or administrator their claims against the estate 
of the testator or intestate, such executor or administrator 
shall at the expiration of the time named in the said notices 
for sending in such claims, be at liberty to distribute the 
assets of the testator or intestate, or any part thereof, 
among the parties entitled thereto, having regard to the 
claims of which such executor or administrator has then 
notice, and shall not be liable for the assets, or any part 
thereof, so distributed to any person of whose claim 
such executor or administrator shall not have had 
notice at the time of distribution of the assets, or a 
part thereof, as the case may be ; but nothing in the 
present Act contained shall prejudice the right of any 
creditor or claimant to follow the assets, or any part 
thereof, into the hands of the person or persons who 
may have received the same respectively." See also 
ante^ p. 120. 

In cases where, after discharging all the debts of the 
deceased, the executor finds he has still a sufficiency of 
assets to pay all the legacies of whatever kind in full, 
the task imposed upon him will be very easy of perform- 
ance. 

But it unfortunately happens, in very many instances, 
a testator over-estimates the value of his property, and 
leaves legacies much exceeding the amount such property 
can yield. 

The duty of the executor is then much more onerous, 
and, in order to understand clearly the course he must 
pursue, it is necessary briefly to notice the different kinds 
of legacies which a testator may by his will bequeath. 

Different kinds of Legacies. Legacies may be 
divided into three classes — (1) specific; (2) general; 
and (3) demonstrative. 
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A speoifio legacy is a bequest of some specific portion 
of the testator's personal estate which is so distinguished. 
Thus, when a testator leaves some particular thing to a 
legatee, as, for exeunple, " that gold ring given to me by 
-4.," the legacy is said to be specific. 

A general legacy is one payable only out of the 
general assets of the testator, as where a testator leaves 
the legatee only a certain amount of money or property. 
Thus, for example, a bequest of 60/., or any similar 
sum, to a certain person, is a general legacy. 

Abatement. Between legacies of these two kinds 
a very important difference exists. It has already been 
sufficiently shown that, after a will has been proved, 
the first duty of an executor is to pay the debts of the 
testator out of the personal estate or assets to which he 
becomes entitled by virtue of his office, and for this 
purpose full power to deal with the estate is given to 
him by law. After the debts have been paid, the 
legacies left by the testator are next to be discharged. 
In case of any deficiency, however, in the assets to pay 
the whole of the testator's debts and legacies, the general 
legacies become at once liable to what is called abate' 
ment. That is to say, they will all be proportionately 
cut down or abated, in order to raise a sufficient amount 
to pay the debts in full, or to allow each legatee to 
receive an equal proportion of the legacy bequeathed to 
him. This abatement must take place amongst all the 
general legatees in equal proportions, and an executor 
has no power to give himself a preference in regard to 
his own legacy, as he has in the instance of his own 
debt. See ante^ p. 125. 

On the other hand, generally speaking, a specific 
legacy must not be abated. Specific legacies, in fact, 

M. K 
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must always be paid by the executor in preference to 
those which are general, and they must not be sold or 
used even for the payment of debts until the general 
assets are wholly exhausted. If, however, as may some- 
times happen, the assets not specifically bequeathed prove 
insufficient to pay all the debts, in that case the specific 
legatees must then abate in proportion to the value of 
their legacies. 

It will be seen, therefore, that it is sometimes a ques- 
tion of importance, as well as one of difficulty, to decide 
whether a certain legacy is general or specific. Niunerous 
cases have been brought before the Courts on this subject, 
but it may be said that in general the decisions have 
been averse from construing legacies to be specific where 
any doubt arises, and the intention of the testator with 
reference to the thing bequeathed must be clear. See 
Webster v. Hale, 8 Ves. 413; Wilson v. Brownsmithj 
9 Ves. 180. 

Such is the general rule with regard to the abatement 
of legacies which the executor must be careful to follow. 
There are, however, two qualifications to it of which 
mention should be made ; (1) If an intention is shown 
by the testator in express words, or can be clearly 
gathered from the contents of the will, that one general 
legatee shall have priority over the others, that inten- 
tion must be carried into effect, and the legacy paid in 
full in preference to any other of the same nature ; and 
(2) if a legacy is left, not as a pure gift, but for valuable 
consideration, or in payment of some debt of the tes- 
tator due to the legatee, such legacy must be paid in full 
before those general legacies which are' merely beneficial. 

Ademption. It may be mentioned that a specific 
legacy, although, as stated above, not usually liable to 
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abatement, is open to one objection — that of being sub- 
ject to ademption by the testator in his lifetime after 
making his will. Thus, in the example above given, if 
the testator parts with the ring bequeathed in his life- 
time, the legacy will be adeemed, and the legatee will 
lose all benefit. 

A general legacy, it is clear, as it is payable out 
of the general assets of the testator, is not liable to 
ademption like one specifically given. But, as has 
been stated, it is liable to abatement in case of a de- 
,ficiency of assets to pay the debts and other legacies of 
the testator. 

Demonstrative Legacy. A demonstrative legacy 

is a gift by will of a certain sum directed to be paid out 
of a specific fund : as, for example, a gift of " 50/. out 
of * * * stock." 

A demonstrative legacy partakes of the character 
partly of a specific legacy and partly of a general 
legacy, and is most favourable to a legatee. 

It resembles a specific legacy in not being liable to 
abatement for the payment of debts until the general 
legacies have been exhausted. And it resembles a 
general legacy in not being liable to ademption, for if 
the particular fund out of which such demonstrative 
legacy is primarily made payable is not in existence at 
the testator's death, the executor must in that case treat 
it as a general legacy, and the legatee will be entitled 
to satisfaction out of the general estate. 

From a careful perusal of what has been stated above, 
it is hoped an executor may gain a clear knowledge of 
the different kinds of legacies which a testator may be- 
queath, and the rules to be observed by him in distri- 
buting such gifts amongst various legatees. 

k2 
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Who may be Legatees. It may be laid down as 
a general rule that any person to whom personal pro- 
perty is lawfully bequeathed by will may accept it as 
legatee. The seune principle applies to those constituted 
legatee, as was previously stated {ante^ p. 3), in con- 
nection with the capability of executors to act in their 
office, viz., " that every person is capable, excepting such 
as are expressly forbidden." 

The most important exception to this general rule is 
that with regard to those persons who attest a will as 
witnesses. 

It is not necessary to enter into any consideration of 
this question under the old law, for, as regaids anj wiU 
made since January 1st, 1838, it is now provided by the 
"Wills Act (1 Vict. c. 26, s. 15), that if any person shall 
attest the execution of any will to whom or to whose 
wife or husband any beneficial devise, legacy, estate, 
interest, gift or appointment of or affecting any real or 
personal estate (except charges and directions for the 
payment of any debt or debts) shall be thereby given or 
made, such devise, legacy, &c. shall, so far only as con- 
cerns such person attesting the execution of such will, 
or the wife or husband of such person, or any person 
claiming under such person, be utterly null and void, 
but such person shall be admitted as a witness to prove 
the execution of such will, notwithstanding such devise, 
legacy, &c. mentioned in such will. From this it will 
be clearly seen, that if a testator leaves a legacy -to a 
person, or even to the husband or wife of such person, 
and afterwards asks him or her to be a witness to his 
will, such bequest will be of no effect. 

To whom a Legacy is to be paid. Another 

important point for an executor to remember is, that ho 
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must always be careful to pay a legacy into the hands 
of the party who has authority to receive it. 

In those cases where the legatee is an adult male, or 
if a woman is unmarried, no difficulty is likely to arise. 

But in cases where a legatee is an infant or a married 
woman, the course to be pursued by an executor is not 
so simple. 

Legacy to an Infant. It must be distinctly 

borne in mind that when a legatee is an infant, and 
would be entitled to receive the legacy, if he were of 
age, the executor is not justified in paying it either to the 
infant himself, or to the father, or to any other relation 
of the infant on his account, without the sanction of the 
Chancery Division. If he does so, he wiU run great 
risk, and may be compelled to pay it over again when 
such legatee comes of age. 

But a means has been devised by the statute 36 
Geo. m. c. 62, s. 32, by which an executor, who wishes 
to complete all his duties and fully administer the estate in 
his hands, may rid himself of all responsibilities in this 
respect, as well as those connected with legacies to infants, 
as legacies left to persons who are absent beyond the 
seas. By this Act it is provided, that where, by reason 
of the infancy or absence beyond the seas of any person 
entitled to any legacy, the executor cannot pay such 
legacy, it shall be lawful for such executor to pay such 
legacy after deducting the duty payable thereon into 
the Bank of England, with the sanction of the Ac- 
oountant-Greneral (now by statute 35 & 36 Vict. c. 44, 
the Paymaster-General) of the Chancery Division to be 
placed to the account of the person to be benefited. For 
the payment of the legacy, this official will give his certi* 
ficate on production of the certificate of the Commis* 
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Bioner of Stamps, that the stamp duties have been duly 
paid, and such payment into the bank will be good and 
sufficient discharge to the executor against any future 
claim. 

Legacy to a Married Woman. Subject to the 

provisions of the Married Women's Property Act, it 
may be said generally, that if a legacy is bequeathed to 
a married woman, it must be paid to the husband. 

But if a legacy is given to a married woman for her 
separate use^ it must be paid to her, and she alone can 
give a good discharge to the executor for it. 

And further, by the Married Women's Property Act 
(33 & 34 Vict. c. 93), see ante, p. 104, as regards any 
woman married after the 9th of August, 1870, any sum 
not exceeding 200/., to which she shall after her marriage 
become entitled by will, shall be deemed her separate 
property, and must be paid to her accordingly. 

Assent of Executor. No legatee — whether the 
legacy left to him is general or specific, or whether it 
consists of chattels real or chattels personal — can obtain 
possession of his legacy until the executor has signified 
his consent. 

The reason for this is obvious, for as the first duty of 
an executor is to pay the debts of the deceased, and he 
is responsible to the creditors to the extent of the assets, 
it is clear the power must be given to him to prevent 
any portion of the estate being made use of without 
his knowledge. 

But, of course, it is only in cases where the assets are 
insufficient to pay all the testator's debts, that an exe- 
cutor's refusal of assent to a legacy is valid: and if 
such refusal is made without cause, he may be compelled 
to give it by a Court of Equity. 
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Suoh assent of an executor may be either expressed or 
implied, that is, he may in direct terms give his per* 
mission, and such permission may be implied from his 
expressions or act« in connection with the legacy in 
question. See Barnard v. Pumfrety 5 M. & C. 70 ; Cole v. 
Miles, 10 Hare, 179; Richardson v. Oifford, 1 A. & E. 52. 

Time when a Legacy is to be paid. If no 

time is specified in the will for the payment of a legacy 
it becomes diie on the death of a testator. But in order 
to give the executor time to inform himself of the state 
of the assets, and to pay the debts of the deceased, he is 
allowed a year from the date of the death of the testator 
before he is bound to pay any legacies. 

An executor may, however, if he chooses discharge 
any legacy at an earlier period, since, imless a contrary 
direction is given, it is due at the testator's decease, and 
the postponement of a year is merely made for con- 
venience. If the solvency of the estate is beyond all 
question, and the property is immediately available, 
there is no reason for deferring payment. 

G-eneral legacies, for the payment of which no time is 
fixed by the testator, carry interest at four per cent, per 
annum as long as they remain impaid after the year 
allowed has elapsed, nor will interest be payable from an 
earlier date, although there may be a direction in the 
will to pay the legacy as soon as possible. If the 
legacies are directed to be paid at a fixed time, how- 
ever, then no matter how distant that time may be no 
interest is payable until the appointed period. But 
this rule is subject to one exception in case of the 
testator being the parent or a person standing in the 
place of a parent to the legatee. For then, if the 
legatee be not an adult, interest on the legacy is allowed 



136 AS TO EXECUTORS AND ADMINISTKATORS. 

as a mamtenanoe from the time of the death of the 
testator when there is no other provision for that 
pm^ose. 

Lapse. It must, of course, sometimes happen that 
a person to whom a legacy has been bequeathed by will 
dies in the lifetime of the testator. In that case it may 
be stated generally the legacy will fail, and this failure 
is termed a lapse. This lapse is not prevented although 
the gift is made to such legatee, his executors, adminis- 
trators and assigns. 

A legacy which has thus lapsed will fall into the 
residue (see poatj p. 137). But one special provision 
has been made by the Wills Act (1 Vict. c. 26), by 
which a legacy will not fail even though the legatee die 
in the lifetime of the testator. Section 33 of this 
statute provides that when any person, being a child or 
other issue of the testator, to whom any real or personal 
estate shall be bequeathed, for any interest not de- 
terminable at or before the death of such person, shall 
die in the testator's lifetime leaving issue^ and any such 
issue shall be living at the death of a testator, such 
bequest shall not lapse but shall take effect as if the 
death of such person had happened immediately after 
the death of the testator, unless a contrary intention 
shaU appear by the will. 

And, also, if a bequest is made to one or more as 
joint tenants, and one of them dies in the lifetime of the 
testator, his share wiU not lapse but wiU survive to the 
others by right of survivorship. 

A testator may, further, prevent a lapse by expressly 
directing that any legacy shall not lapse ; but in such 
case he must name some other person or persons to whom 
it is to go in the place of the first legatee. 
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Of oourse, as legacies become due at the date of the 
testator's death, although in general they are not pay- 
able until a year afterwards, if the legatee happens to 
die within that year, nevertheless his personal repre- 
sentative will be entitled to the legacy. 

The Residuary Legatee. A testator in making 

his will usually names some person who is to take what- 
ever may remain of his estate after the debts and lega- 
cies have been duly paid. This person is called " resi- 
duary legatee," and after all the debts and legacies of 
the testator have been discharged, the residue must by 
the executor be handed over to him. 

It is of course the better and more general course ex- 
plicitly to appoint such residuary legatee. But, it ap- 
pears, no particular mode of expression is reaUy necessary, 
and it is sufficient if the intention of the testator that a 
certain person shall take the surplus, can be gathered 
from the will. See Leighton v. Bailie^ 3 M. & EL 267 ; 
£oj/8 V. Morgan^ 9 Sim. 289. 

Formerly, if the testator had not named any person 
to be his residuary legatee, the residue of his personal 
estate belonged to the executor for his own benefit, im- 
less a contrary intention appeared by the will when this 
general rule was controlled in favour of the next of kin 
by the Courts of Equity. 

But now, by the statute 11 Geo. IV. and 1 Will. IV. 
c. 40, commonly known as Lord St. Leonards' Act, it is 
expressly provided, with regard to all testators dying 
after September 1st, 1830, that when any person shall 
die having by will or codicil appointed any executor, 
such executor shall be deemed to be a trustee for the 
person or persons (if any) who would be entitled to the 
estate under the Statute of Distributions {see post j p. 140) 
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in respect of any residue not expressly disposed of, un- 
less it shall appear by the will or codicil thereto that 
the person so appointed executor was intended to take 
such residue beneficially. The executors now, there- 
fore, take the residue undisposed of for the benefit of the 
' next of kin, unless a contrary intention is expressed by 
the will. If, however, there are no next of kin, the 
executor or executors are entitled to retain the residue 
for their own benefit. 

It is commonly known that on the payment or de- 
livery of a legacy, a duty called the legacy duty is 
chargeable on the amount or value of such legacy. A 
list of these duties payable imder the Stamp Act now 
in force will be ioxmdposty p. 167. 

Distribution of the Estate of an Intestate. 

As has been already shown, the duty of an executor and 
of an administrator, so far as relates to the collection of 
the effects and the payment of debts, is the same. But 
if a person has died without leaving a will it is clear, 
since of course there are no legacies or other disposition 
of the property, special rules must be laid down for the 
guidance of administrators in the subsequent perform- 
ance of their office. 

The manner in which an administrator is to distribute 
the effects of an intestate is regulated by a statute 
called the " Statute of Distributions " (22 & 23 Cor. 2, 
c. 10). Under this act the estate of an intestate, after 
the payment of the debts, is to be divided as fol- 
lows : — 

(1) If the deceased leaves a widow and children, or 
lineal descendants of children, the widow will be entitled 
to one-third of the estate, and the children and descent 
dants to two-thirds. See sect. 6. 
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(2) If there are no children, or descendants of 
children, the widow will be entitled to one-half of the 
estate, and the next of kin to the other half. See 
sect. 6. 

(3) If there is no widow, the child or children are 
entitled to all the estate. See sect. 7. Children who 
are dead are represented by their lineal descendants. 

(4) If there is no widow or child, the estate must be 
divided amongst the next of kin in equal degree of the 
intestate and their representatives; but representation 
amongst collaterals is not admitted beyond the children 
of the intestate's brothers and sisters. 

In order that due regard may be had to creditors, 
this distribution is not to be made until one year after 
the death, and the statute does not affect married women 
whose personal property, it will be remembered, goes 
by common law to their husbands. 

Further, it is provided by section 5 of the statute, 
that no child, except the heir-at-law of an intestate 
to whom the father in his lifetime has settled landed 
estate, or has made an advancement, equal to the shares 
of the other children, is entitled to claim with them ; 
but, if the advancement is not equal to their shares, he 
is entitled to have it made equal when the distribution 
takes place, so as to render all the portions of all the 
children as near as possible the same. 

Suits for the distribution of residue are entertained 
by the Chancery Division. It may, however, be ob- 
served, that the degrees of relationship are for the 
purpose of distribution computed in the same manner 
as for the purpose of the grant of administration. 

The following table (taken from the last edition of 
Browne on Probate, p. 179), conveniently shows the 
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order in which distribution should take place, and the 
amounts to which each degree is entitled: — 

If the Inteaiaie die, leaving — Hia representatives take in the proportiittt 

following: — 

Wife and child, or children One-third to "wife, rest to child or childrai r 

and if children are dead, then to the 
representativee (that is, their lineal de- 
8cend£uits}, except such child or children, 
not heirs-at-la-vr, who had estate by settle- 
ment of intestate, or wrae advanced by 
him in his lifetime, eqnal to other shares. 

Wife only, no blood relations Half to wife, other half to the Grown. 

Wife, no near relations Half to wife^ rest to next-of-kin in eqnal 

degree to mtestate, or their l^al repre- 
sentatives. 

No wife or child All to next-of-kin and their l^al repre- 

No wife, but child, diildren, or repre- sentatives. 
sentatives of them, whether such 
chUd or children by one or more 

wives All to him, her, or them. 

Children by two wives Equally to all. 

If no child, children, or representa- 
tives of them All to next-of-kin in equal degree to in« 

Child, and grandchild by dec^sed testate. 

child Half to child, half to grandchild, who takes 

by representation. 

Husband Whole to him. 

Father, and brother or sister Whole to father. 

Mother, and brother or sister Whole to them equally. 

Wife, mother, brothers, sisters, and 

nieces Half to wife, residue to mother, brothers^ 

sisters, and nieces. 

Wife, and father Half to wife, and half to father. 

Wife, mother, nephews, and nieces... Half to wife, one-fourth to mother, and 

other f ouji^ to nephews and nieces. 
Wife, brothers or sisters, and mother . Half to wife, half to brothers or sisters, and 

mother. 
Mother, but no wife, child, father, 
brother, sister, nephew, or niece ... The whole to mother. 

Wife, and mother Half to wife, half to mother. 

Brother or sister of whole blood, and 

brother or sister of half blood Equally to both. 

Posthumous brother or sister, and 

mother Equally to l)oth. 

Posthumous brother or sister, and 
brother or sister bom in lifetime of 

father Equally to both. 

Father's father, and mother's mother Equally to both. 
Uncle's or aunt's children, and bro- 
ther's or sister's grandchildren Equally to all. 

Grandmother, unde, or aunt AU to grandmother. 

Two aunts, nephew, and niece Equally to all. 

Unde, and deceased unde's child All to imde. 

Unde by mother's side, and deceased 

unde or aunt's diild All to imde. 

Nephew by brother, and nephew by 
half-sister Equally j}«r capita.* 

• That is, taking individually and not by representation. Thus, if A. die 
leaving three brothers or sisters, they eadi take an equal part of his dSFects m Mb 
or her own right. But if either of mem die, leaving children, his diildren woxdd 
take his share per etirpei, that is, through Mm, and not in their own rights. 
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If the Intestate die, leaving — His representatives take in the proportion 

following : — 
Nephew by deceased brother, and 

nephews and nieces by deceased 

sister Each in equal shares per capita, and not 

per stirpes. 

Brother and grandfather Whole to brother. 

Brother's grandson, and brother or 

sister's daughter All to daughter. 

Brother, and rwo aunts All to brother. 

Brother, and wife Half to brother, half to wife. 

Mother, and brother Equally. 

Wife, mother, and children of a do- ( ^ ii^®' ?• '^"^ J^ ^"^^ !?L* 
ceaiedbrotier (or sister) | ^^S^sdSi^SS.*^ '"^ '~*^"^" 

Wife, brother, or sister, and children ( ^^ ^ ^®» ^''t'^S!^ *J ^"^Sfv^^S^ 
of k deceased brother'or sister | ^^i''^^^,'^^^'^^^^' 

Brother Or sister, and children of a ( ^^5° ^^^f °' ^*? ^ST «»i>^.»>" <» 
deceased brothi or sisterT.. ° ... j ^J)^ °' ^«*^««^ ^~*^«^ or sister jp«r 

Grandfather, no nearer relation All to grandfather. 

In making distribution of the estate of an intestate 
it is neoessaiy for an administrator tp bear in mind the 
provisions of the Married Women's Property Act, by 
the seventh section of which it is now provided that 
when any married woman after the passing of the Act, 
that is, after August 9th, 1870, becomes entitled to any 
personal property as next of kin or one of the next of 
kin of an intestate, such property shall be for her sepa- 
rate use. It must, therefore, be handed over to her and 
not to the husband, and her receipt will alone be a good 
discharge for it. 

And, finally, it may be said with regard to the ques- 
tion as to the proper party to whom the distributive 
share should be paid, the rules before given (page 133), 
respecting the payment of legacies, where the legatee is 
an infant or married woman, apply also generally to the 
payment of a residue. 

The Liabilities of an Exeeutor, &e. It now 

remains to speak of the liabilities of a personal repre- 
sentative, and in considering this portion of the subject 
those daims originally existing against the deceased 
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whioh survive against his executor or administrator will 
first be oonsidered. 

On Contracts of the Deceased. Generallj 
speaking, it may be said that all contracts or covenants 
entered into by a deceased person survive his death and 
are enforceable against his executor or administrator. 

Therefore, whatever the deceased bound himself to do 
or ought to have done before his death must be per« 
formed by the personal representative to the extent of 
the assets which come into his hands. 

And to such an extent do the executors and adminis* 
trators represent the deceased that every bond, covenant 
or contract entered into by him in his lifetime includes 
them, even though they may not be specially named in 
it. Bradbury v. Morgan^ 1 H. & 0. 249. 

Exception. But an exception to the rule above 
given naturally exists where the contract entered into 
by the testator or intestate is what may be called per^^ 
sonal to himself. 

Thus, if an author contracts to write a book, or a 
painter contracts to paint a picture, and dies before 
completing the work, the personal representative is, for 
obvious reasons, discharged from liability. 

And a contract entered into by a master for the 
instruction of his apprentice is, generally speaking, per- 
sonal, and the executors are not liable. But it would 
seem they are liable as far as the assets extend for the 
maintenance of an apprentice where the master has so 
covenanted. And there is a custom in London by 
which executors are in case of death to put an apprentice 
to another master in the same trade, see B. v. Peck^ 
1 Salk. 66 ; and see Cooper v. SimmonSy 7 H. & N. 707» 

Following out the rule above given, that the liability 
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in contracts and covenants, except those to be performed 
personally, survives to the executor, and he becomes 
liable to the extent of the assets, it is clear that if the 
testator was tenant or lessee of any land or houses, the 
executors are bound to fulfil all those covenants which 
are said to run with the land, as to pay rent and taxes, 
or to insure and the like. 

In addition to this, if the executor takes possession of 
such premises he wiU make himseli personally liable for 
rent due after the deceased's death, provided such rent 
is not in excess of the actual annual value of the land. 

Joint Contracts. But if a joint contract is made 
by the deceased and other persons with a third party, 
such contract will in case of death survive to the others, 
and the executor or administrator of the dead person 
cannot be sued. 

Partnerships. The personal representative will be 
liable, however, if such contract is what is termed joint 
and several : that is, if all parties were bound together, 
and each separately also. 

And " with regard to the liability of the executor of a 
joint contractor, it is completely settled that in the case 
of a, partnership debt, although, at law upon the death of 
a partner the remedy against his executors is extin- 
guished (inasmuch as a partnership contract is joint), 
yet they may be sued in equity. 

" But though it has long ceased to be disputed that if 
the surviving partner prove to be imable to pay the 
whole debt, the joint creditor may then obtain full 
satisfaction in equity from the assets of the deceased 
partner : yet it has been lately a subject of much 
controversy, and still, it is believed, continues to be 
regarded as an unsettled point, whether the creditor has 
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any right to resort to the representatives of the deceased 
partner, so long as there is a sorriving solvent partner, 
or so long as the insolvency of the surviving partner 
is not established. 

'^ On the one hand^ it has been asserted that the prin* 
ciple on which th6 creditor is entitled to relief against 
the assets of the deceased partner is merely through the 
equities subsisting between the partners themselves, 
and these equities in respect of creditors are, that joint 
debts shall be satisfied out of the joint estate, and that 
the separate estates of the partners shall not be 
liable to the demands of the creditors imtil the suffi- 
ciency or insolvency of the joint estate is established. 
And, therefore, it has been said, the joint creditor must 
pursue the surviving partner in the first instance, and 
shall not be permitted to resort to the assets of the 
deceased partner until it is established that full satis- 
faction cannot be obtained from the surviving partner. 

" On the other hand, it is contended that in the consider- 
ation of a Court of Equity a partnership debt is several as 
well as joint, and, therefore, that the joint creditor may in 
the first instance resort to the assets of the deceased 
partner, leaving it to the personal representatives of the 
deceased partner, to take proper measures for recover- 
ing vfhat, if anytHng, shall appear upon the partner- 
ship a^^cJunts to he L from Ze sur^ving paLer to 
the estate of the deceased partner. The more recent de- 
cisions are strongly in favour of the latter proposition." 
See Wms. on Exors. 8th ed. pp. 1749 et seq. ; Devaynea 
V. Noble, 1 Mer. 530 ; Kendall v. Hamilton^ L. E., 4 
App. Cas. 577. 

On Ms own Contracts. In addition to the 

liability of an executor or administrator for contracts 
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entered into by the deceased in his lifetime, a personal 
representative is also liable for contracts which he 
himself may enter into in the administration of the 
estate. And in this respect he may become liable as 
weW. personalli/ as out of the assets of the deceased. 

Formerly, indeed, it seems to have been held, that 
any promises or contracts made by an executor or 
administrator after the death of the testator or intestate 
always rendered him liable in his own right, and not in 
his representative capacity. 

But the more modem authorities have established in 
several instances that "the executor may be sued as 
executor on a promise made by him as executor ;" and it 
is easy to see the object of this rule, for, if a person, 
having trusted an executor in his representative capa* 
city, could only recover from him personally, though he 
might be a man of straw, serious injustice might be 
done. 

Thus, in the case of Dowse v. Coxe (3 Bing, 20), 
where the plaintiff paid money to the use of an executor 
as executor, which he as executor promised to repay, it 
was held that the estate of the testator was liable. 
But there are several decisions in which executors have 
been considered only personally liable, and it is clear 
this personal liability cannot be evaded by an executor 
or administrator professing to contract only " as exe-f 
cutor." See Powell v. Orahamy 7 Taunt. 586 ; Eose v. 
Bowler, 1 H. Bl. 108. 

Fm'ther, by Order XVII. rule 6 of the Judicature 
Act, 1875, " Claims by or against an executor or ad- 
ministrator as such may be joined with claims by or 
against him personally, provided the last-mentioned 
claims are alleged to arise with reference to the estate 

M. L 
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in respect of which the plaintiff sues or is sued as 
executor or administrator." 

For Debts of Deeeased. Executors and adminis- 
trators are, of course, as a rule only liable for the debts 
of the deceased to the extent of the assets which may 
have come into their hands and no further. Still a 
personal representative may make himself individually 
Uable on his own promise. For this purpose, however, 
two things are necessary, (1) the promise must be in 
writing, and (2) there must be some consideration for it. 

Section 4 of the Statute of Frauds (29 Car. EL c. 8) 
enacts, " That no action shall be brought whereby to 
charge any executor or administrator upon any special 
promise to answer damages out of his own estate, or 
whereby to charge the defendant upon any special 
promise to answer for the debt, default or miscarriage 
of another person, &c., unless the agreement upon 
which such action shall be brought, or some memo- 
randum or note thereof, shall be in writing and signed 
by the party to be charged therewith or some other 
person thereimto by him lawfully authorized." 

As to what is sufficient consideration to make a 
promise of this kind valid, it is clear the fact that a 
creditor forbears to sue in consideration that the per- 
sonal representative promised to pay himself and gives 
further time — or supplies fresh goods — or delivers up 
documents which he has a right to retain — and other 
similar acts, are sufficient consideration for the purpose. 

For Funeral Expenses. Expenses for the funeral 

of a deceased person, it will be remembered {ante^^, 116 ), 
stand upon a peculiar footing. For if an executor or 
administrator gives orders for the funeral, or adopts the 
acts of another person who has given such orders, he will 
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become indiyidually liable for the reasonable sum ex- 
pended, whether there are assets or not. 

Carrying on Trade. Further, an executor should 
be very oarejful how he carries on the trade of a de- 
ceased. Executors and administrators are often placed 
in a very difficult position in this respect, for the 
general principle of the law seems to be that a trade is 
not transmissible, but is put an end to by the death of 
the trader ; and even though a will contains a direction 
that the executor shall carry on the business of the 
testator, such executor will run great risk. 

In thus carrying on a trade an executor acts strictly 
as a trustee, and it is an invariable rule that no trustee 
shall profit by his trust. 

Therefore, an executor will be bound by all contracts 
entered into by him in the business, and can receive no 
part of the profits if successful. While, on the con- 
trary, if the business proves a losing concern, he will on 
failure of assets become personally liable for all debts 
incurred by him since the testator's decease. 

An executor, it is clear, ought never to carry on the 
trade of his testator unless there are explicit directions 
in the will that he is to do so. And even then he must 
use the greatest care imless he has first obtained the 
protection of the Chancery Division. 

But it must be observed a distinction must be drawn 
between carrying on the trade of the deceased and com- 
pleting his contracts. It has been well said that '^ when 
the law speaks of executors not carrying on the business 
of their testator, it means that they are not to buy and 
sell." There are naturally several instances in which 
executors must carry on the trade to a certain extent, or 
they will make the estate liable to a breach of contract. 

l2 



148 AS TO EXECUTORS AND ADMINISTKATOBS. 

Thus, if a builder contracts for himself and his executors 
to erect a house, and dies before the work is finished, his 
executors must complete the agreement, and the same in 
oases of a like nature. 

In the examples above given, an executor or adminis- 
trator will, as a rule, only become liable if the assets of 
the deceased person prove insufficient to pay the debts 
or legacies. But there are also certain cases in which 
executors or administrators render themselves liable to 
make good to the estate itself any loss which has ensued 
consequent on negligence or mismanagement on their 
part in the administration of it, as to which see posty 
p. 149. 

On Torts of the Deceased. As a general rule, 

the right to demand satisfaction in an action for damages 
for tcrongs committed by the deceased is put an end to 
by the death, and no liability is incurred by his personal 
representative. The action dies with the person by 
whom such wrong was committed. 

Thus, an action for false imprisonment, assault, libel, 
and the like committed by the deceased cannot be brought 
against his executor or administrator. 

But there is one important exception to this rule made 
by statute in the case of injuries done by the deceased 
to any real or personal property. The Act 3 & 4 
Will. IV. c. 42, B. 2, especially provides that an action 
may be maintaLaed against the executors or adminis- 
trators of any person deceased committed by him in his 
lifetime to another in respect of his property real or per- 
eonaly so as such injury shall have been committed 
within six calendar months before such person's death, 
and so as such action shall be brought within six calendar 
months after such executors or administrators shall have 



DUTIES AND LIABILITIES OF AK EXBCUTOBy ETC. 149: 

taken upon themselves the administration of the estate 
and effects of such person. See Powell y. BeeSy 7 A. & E. 
426. 

On his own Torts. An executor or administrator 
may also, as has been mentioned, become personally liable 
to make good to the estate any loss which has arisen 
from his own wrongful acts in the administration of it. 

Devastavit. This is called in law a devastavitj or 
wasting of the assets ; and is such a misapplication of 
the assets by executors or administrators, contrary to the 
duty imposed on them, as will render them liable to 
answer out of their own pockets for the deficiency. 

The general Tule with regard to this branch of the 
subject is founded upon the following twoprinciples : — 

(1) That in order not to deter persons from undertaking 
the office, every allowance is made and care is taken not 
to hold a personal representative liable on slight grounds; 

(2) but executors and administrators must always be 
cautious to do no act which may show an abuse of the 
trust imposed upon them. 

Any negligence or mismanagement which has clearly 
arisen from want of care in the administration of the 
estate will amount to a devastavit. For example, if an 
executor or administrator incurs unnecessary expenses 
for the funeral, or allows any debts due to the estate to 
become barred by the Statute of Limitations, or pays 
any debts out of their legal order to the prejudice of 
such as axe superior of which notice has been given, he. 
will have to make good the loss. 

Also, it will be remembered, all debts of a testator 
must be paid before any legacy is allowed. Theref ore^ 
if an executor assents to a legacy before satisfying all 
the creditors, and there are not sufficient assets to do 
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80, unless he has given the notice now permitted (see 
antCy p. 127), he will be liable for a devastavit. 

Formerly, too, if an executor released or compoimded 
any debts, except for the benefit of the estate, he was 
held to become personally liable. But it was first pro- 
vided by the statute 23 & 24 Vict. c. 145, s. 30, with 
regard to wills executed since August 28th, 1860, and 
has been re-enacted by the recent Conveyancing and 
Law of Property Act, 1881 (44 & 45 Vict. c. 41), that 
it shaU now be lawful for any executors to pay any 
debts or claims upon any evidence that they may think 
sufficient: and also to accept any composition or any 
security, real or personal, for any debts due to the 
deceased, and to allow any time for payment of any 
such debts as they shall think fit : and also to com- 
promise, compound or submit to arbitration all debts, 
accoxmts, claims and things whatsoever relating to the 
estate of the deceased: and, for any of the purposes 
aforesaid, to enter into, give and execute such agree- 
ments, instruments of composition, releases and other 
things as they shall think expedient, without being 
responsible for any loss to be occasioned thereby. But, 
it must be specially remembered, this enactment does 
not relieve executors from exercising an honest discretion 
and reasonable diligence. 

But an executor is not responsible for accidental 
loss, as where the goods of the testator are stolen or 
destroyed by fire. Neither will he be liable for the 
loss of money secured upon land ; but an executor must 
not trust to personal securities, unless specially autho- 
rized to do so by the will, or he will become responsible 
for any loss. And, even if this authority is giv^i to 
him, and a loss occurs by which the assets become 
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insiiffioient to pay the creditors of the deceased, never- 
theless he will be liable. See Doyle v. Blake^ 2 Scho. 
& Lef. 239. 

Further, an executor is not justified in keeping money 
of the testator dead in his hands : and, if he does so, 
he will be charged with interest upon it. When such 
money, therefore, unless very small in amount, is not 
required immediately for the purposes of the adminis- 
tration, it ought to be invested in the public stocks. 
And now by statute — notably 22 & 23 Vict. c. 35, 
s. 32, and 23 & 24 Vict. c. 38, s. 12 — trust funds may 
also be invested " on real securities in any port of the 
United Kingdom, or on the stock of the Bank of 
England or Ireland, or in East India stock (unless 
expressly forbidden by the will), provided the invest- 
ment be reasonable and proper." Great care should 
always be taken by an executor in making investments 
of trust money, and he ought never to act without 
competent advice. If he invests such money in funds, 
or upon securities not authorized, or negligently puts it 
in the possession of another party, by whose misconduct 
loss is eventually sustained to the detriment of legatees 
or creditors, he will be liable to make it good, however 
unexpected the result, or however free his conduct may 
have been from an improper motive. 

Generally, it may be said, one executor will not be 
liable for devastavit committed, by his co-executor, 
provided he has not intentionally or otherwise contri- 
buted to it. But such executor will be liable if he 
is in anyway guilty of misconduct or negligence, or 
even if, when he had an opportunity of preventing the 
breach of trust, he stood by without taking any steps to 
prevent it. 
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The position of an executor as a trustee of the pro- 
perty which has come into his hands is, as will be 
gathered from what has been said above, one of con- 
siderable difficulty. The greatest caution must always 
be used in dealing with such trust funds, and an honest 
discretion exercised to seek proper and authorized in- 
vestments, and generally to act in such a manner that 
no loss can possibly be sustained. If an executor is 
careless in performing this branch of his duties, he will 
become liable in many instances to serious personal 
loss. In every case it would be most imwise for an 
executor, who, from the exigencies of his position, is 
compelled to retain for any length of time money 
of a testator in his hands, to attempt to deal with 
it without seeking competent legal assistance. And 
under no circumstances should he venture to embark the 
trust property in his own trade, or in any other personal 
speculations. If an executor does so, he will become 
liable for the whole fund if it is lost, and for the fund 
QXid profits of the speculation if successful : for a trustee 
shall never profit by his trust. 

Every assistance has been given by statute to exe- 
cutors and administrators in carrying out their duties. 
The permission to distribute the assets after due notice 
to creditors and others to send in their claims granted 
by 22 & 23 Vict. c. 35, s. 29, has already been 
mentioned, antCj p. 127. And by section 30 of the 
same Act, it is provided, that an executor or adminis- 
trator, without bringing an action, may apply by 
petition or summons to any judge of the Chancery 
Division for his advice and direction respecting the 
management or administration of the assets of any 
testator or intestate : and if the advice so given is 
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honestly obtcdned and acted upon, such executor or 
administrator, so far as regards his own responsibility, 
will be considered to have discharged his duty in regard 
to the subject-matter of such application. 

Another method very frequently adopted in difficult 
oases is the institution of an action in the Chancery 
Division for the administration of the estate, in which 
case an executor is protected if he acts in obedience to 
the decree of the Court. 

Allowance to Executors, &c. An executor or 

administrator cannot, by an old rule, make any charges 
for loss of time, trouble or labour in carrying out the 
administration of the estate. See Robinson v. Petty 
3 P. Wms. 251. 

But a personal representative is, of course, entitled 
to be reimbursed for all reasonable expenses out of 
pocket which he has incurred in the discharge of his 
duties. 

The principle which governs this branch of the sub- 
ject seems to be that such personal representative ought 
neither to profit nor lose by his trust ; and, therefore, 
where he has expended n^oney of his own in honestly 
carrying out the administration, he will be entitled to 
have it repaid out of the estate. 

Further, an executor is primarily bound to collect 
and administer the assets himself. But, notwithstand- 
ing this, in all those cases where a provident and careful 
man would employ assistance — as that of solicitors, 
accountants or collectors — ^in the management of his 
own estate, he may also do so in the administration of 
that of a deceased person, and may then pay them out 
of the proceeds of the property. Wilkinson v. Wilkinson^ 
2 Sim. & Stu. 237; Macnamara v. Jones, Dick. 687. 
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Still an executor will not be allowed the charges of his 
solicitor for doing things which an executor ought 
strictly to do himself. Harbin v. Derbt/y 28 Beav. 325. 

An executor must account for all profits which haye 
accrued in his own time out of the estate of the deceased. 
And it may be stated, also, that just as an executor 
may in cases of difficulty apply to the Chancery Division 
to undertake the administration, so, if the creditors or 
legatees are dissatisfied with the manner in which an 
executor is carrying out his duties, they may, on appli- 
cation to a judge of the Chancery Division, compel such 
executor to render an account of his dealings and have 
the estate administered for the future imder the direction 
of the Court. 

Further, it should be mentioned that, as has been 
before stated, all the power and authority of the 
Chancery Division is given, imder certain circumstances, 
to the County Courts. 

"In all suits by the creditors, legatees (whether 
specific, pecuniary or residuary), devisees (whether in 
trust or otherwise), heirs-at-law or next of kin in which 
the personal or real or personal and real estate against 
or for an account or administration of which the demand 
may be made shall not exceed in amount or value the 
sum of 500/.," action maybe taken in one of the County 
Courts. 
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When probate is taken of a will, or letters of adminis- 
tration desired of the estate of an intestate, the executor 
or administrator must, as is commonlj known, pay 
certain stamp duties. 

These duties are now regulated by the Act 44 Vict. 
0. 12, which fixes the amount of duty payable on " all 
inventories, affidavits for probates, and letters of admi- 
nistration," granted on and after the 1st day of Jime, 
1881, and deals with testate and intestate estates in one 
scale. 

This statute provides that the duty stamp for probate 
and administration shall now be affixed to the Inland 
Bevenue affidavit, and not as formerly to the grant ; so 
that since it came into operation no grant of probate or 
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administration has impressed upon it the stamp duty, as 
was before the case. 

As this Act has so recently come into operation it is 
considered advisable to give that portion of it (Part HI.) 
which relates to probate and legacy duties in full. 
Before doing so, however, the scale of duties now levied 
under it may for convenient reference be inserted as 
follows : — 

Scale of Duties on Probates and Administrations. 

Value of Estates. Rate of Duty. 

If deceased died on or after 1st June, 1881, and the whole £ b, d. 
of the estate in England and elsewhere, without any 
deduction for debts or funeral expenses, is above the 
value of £100 and under £300 (see ante, pp. 28, 60) .... 1 10 
If deceased died before the Ist June, 1881, or if the net 

value of the estate, after deducting the debts, be — 
Above the value of £100, and not above the value of £150 

150 

200 

„ 260 

„ 300 

360 „ 

„ 400 „ 

„ 460 „ 

„ 500 „ 

„ 550 „ 

„ 600 „ 

„ 650 „ 

I, 700 

n 750 „ 

„ 800 

„ 850 „ 

„ 900 „ 



950 
,000 
£3 being added for every £100 or fractional part of £100. 



„ 1,000 „ 



£150 




3 





200 




4 





250 




6 





300 




6 





360 




7 





400 




8 





460 




9 





500 




10 





560 




13 15 





600 




15 





650 




16 5 





700 




17 10 





750 




18 15 





800 




20 





850 




21 5 





900 




22 10 





960 




23 15 





1,000 




25 





1,100 




33 






Estates below one bimdred pounds are not liable to 
duty. 

As before stated, the Act by which these duties are 
regulated is 44 Yict. c. 12 (The Customs and Inland 
Eeyenue Act, 1881), which provides — 
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Paet m. — Stamps. 

As TO Probate and Legacy Duties and Duties on 

Accounts. 

Sect. 26. — Stamp Duties to be under the Care and Manage^ 
ment of the Commissioners of Inland Revenue, 

(1) The stamp duties hereinafter imposed shall be ^nder 
the care and mana^ment of the Commissioners of Inland 
Bevenue, who by memselves and their officers shall have 
the same powers and authorities for the collection, re- 
covery, andr management thereof as are by law vested in 
them for the collection, recovery, and management of any 
stamp duties, and shall have aLl other powers and autho- 
rities requisite for carrying into effect the provisions of this 
act in relation to such stamp duties. 

(2) Such stamp duties may be denoted by impressed 
or aidhesive stamps, or partly by impressed stamps and 
partly by adhesive stamps, as the said commissioners may 
iink proper. ^ 

(3) As respects the duties imposed on affidavits in sub- 
stitution for the duties on probates or letters of admi- 
nistration, the several provisions now in force in relation 
to the last-mentioned duties shall, so far as l^e same are 
consistent with the provisions of this act, be deemed to be 
applicable to the said duties Hereby imposed, and in the 
application thereof a probate or letters of administration 
having thereon such a certificate as is hereinafter men- 
tioned shall for all purposes be deemed to have been duly 
stamped in respect of the value stated in the certificate. 

Sect. 27. — Grant of Duties in respect of Prolate and Letters 
of Administrationj and on Inventories. 

The duties imposed by the Customs and Inland Bevenue 
Act, 1880, upon probates of wills and letters of adminis- 
tration in England and Ireland, shall not be payable upon 
probates or letters of administration granted on and after the 
first day of June, one thousand eight hundred and eighty-one : 
and on and aft^ that day in substitution for such duties, 
and in lieu of the duties imposed by the said act upon 
inventories in Scotland there shall, save as is hereinafter 
expressly provided, be charged and paid on the affidavits 
to De required and received from the person applying for 
the probate or letters of administration in Engumd or Ire- 
lana, or on the inventory to be exhibited and recorded ia 
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SooHand, the stamp duties hereinafter specified, (that is to 
say,) 
Where the estate and effects 

for or in respect of which 

the probate or letters of 

administration is or are to 

be granted, or whereof the 

inventory is to be exhi- 
bited and recorded, exdu- 

sive of what the deceased 

shall have been possessed 

of or entitled to as trustee, 

and not beneficially, shall 

be above the value of 100/., 

and not above the value of Durr. 

500/ At the rate of one pound 

for eveiy full sum of 
50/., ana for any frac- 
tional part of 50/. over 
any multiple of 50/. ; 
Where such estate and effects 

shall be above the value of 

500/., and not above the 

value of 1,000/ At the rate of one pound 

five shillings for every 
full sum of 50/., and for 
any fractional part of 
50/. over any multiple 
Where such estate and effects of 50/. ; 

shall be above the value of 

1,000/ At the rate of three pounds 

for every full sum of 
100/., and for any frac- 
tional part of 100/. over 
any multiple of 100/. ; 

Provided that an additional inventory to be exhibited or 
recorded in Scotland of any effects of a deceased person 
where a former inventory of the estate and effects of the 
same person has been e^diibited and recorded prior to the 
first day of June, one thousand eight hundred and eighty-one, 
shall be chargeable with the amoimt of stamp duty with 
which it would have been chargeable if this Act had not 
been passed. 
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Sect. 28. — Power to deduct Debts and Funeral Expensed 
where Deceased died domiciled in the United Kingdom, 

On and after the first day of June, one thousand eight 
hundred and eighty-one, in the case of a person dying 
domiciled in any part of the united kingdom, it shall be 
lawful for the person applying for the probate or letters 
of administration in England or Ireland, or exhibiting the 
inventory in Scotland, to state in his affidavit the fact of 
such domicile, and to deliver therewith or annex thereto a 
schedule of the debts due from the deceased to persons 
resident in the united kingdom, and the funeral expenses, 
and in that case, for the purpose of the charge of duty 
on the affidavit or inventory, the aggregate amount of the 
debts and funeral expenses appearing in the schedule shall 
be deducted from the value of the estate and effects as 
specified in the account delivered with or annexed to the 
a&davit, or whereof the inventory shall be exhibited. 

Debts to be deducted under the power hereby given 
shall be debts due and owing from the deceased and pay- 
able by law out of any part of the estate and effects com- 
prised in the affidavit or inventory, and are not to include 
voluntary debts expressed to be payable on the death of 
the deceased, or payable under any instrument which shall 
not have been bona Me delivered to the donee thereof 
three months before the death of the deceased, or debts in 
respect whereof any real estate may be primarily liable or 
a reimbursement may be capable of bemg claimed from 
any real estate of the deceased or from any other estate or 
person. 

Funeral expenses to be deducted under the power hereby 
g^ven shall include only such expenses as are allowable as 
reasonable fimeral expenses according to law. 

Sect. 29. — Form of and Duty Stamp to he on, Affidavit, 

The affidavit to be required or received from any person 
applying for probate or letters of administration in England 
or Ireland shall extend to the verification of the account of 
the estate and effects, or to the verification of such account 
and the schedule of debts and funeral expenses, as the 
case may be, and shall be in accordance with such form as 
may be prescribed by the Commissioners of her Majesty's 
Treasury; and the Commissioners of Inland Eevenue shall 
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provide forms of affidavit stamped to denote the duties 
payable under this act 

Sect. 30. — Certificate tn lieu of Stamp Duty on Probate or 

Letters of Administration, 

No probate or letters of administration shall be granted 
by the Probate, Divorce, and Admiralty Division of the 
High Court of Justice in England, or by the Probate and 
Matrimonial Division of the High Court of Justice in Ire- 
land, imless the same bear a certificate in writing under 
the hand of the proper officer of the Court, showing that 
the affidavit for the Commissioners of Inland Bevenue has 
been delivered, and that such affidavit, if liable to stamp 
duty, was dulv stamped, and stating the amount of the 
gross value of the estate and effects as shown by the 
account. 

Sect. 31. — Return of Duty overpaid. 

11 at any time after the grant of probate or letters of 
administration, and during the administration of the estate, 
the value mentioned in the certificate of the officer of the 
Court shall be foimd to exceed the true value of the per- 
sonal estate and effects of the deceased, or if at any time 
within three years after the grant, or within such further 
period as the Commissioners of Inland Bevenue may aUow, 
it shall appear that no amount or an insufficient amount 
was deducted on account of debts and fimeral expenses, it 
shall be lawful for the said commissioners, upon proof of 
the facts to their satisfaction, to return the amount of 
stamp duty which shall have been overpaid, and to cause 
a certificate to be written by an authorized officer on the 
probate or letters of administration setting forth such true 
value, or, as the case may be, the amount, or corr^ted 
amount of deduction, and such certificate shaU be substi- 
tuted for, and have the same force and effect as, the certi- 
ficate of the officer of the Court. 

Sect. 32. — Payment of further Duty if necessary. 

If at any time it shall be discovered that the personal 
estate and effects of the deceased were at the time of the 
grant of probate or letters of administration of greater 
value than the value mentioned in the certificate, or that 
any deduction for debts or funeral expenses was made 
erroneously, the person acting in the administration of 
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Bucli estate and effects sliall, within six months after the 
discovery, deliver a further afB.davit with an account to 
the Commissioners of Inland Eevenue, duly stamped for 
the amount which, with the duty (if any) previously paid 
on an affidavit in respect of sudi estate and effects, snail 
be sufficient to cover the duty chargeable according to the 
true value thereof, and shall at the same time pay to the 
said commissioners interest upon such amoimt at the rate 
of five pounds per centum per annimi from the date of the 
grant, or from such subsequent date as the said commis- 
sioners may in the circumstances think proper. 

The Commissioners of Inland Eevenue, upon the receipt 
of such affidavit duly stamped as aforesaid, shall cause a 
certificate to be written by an authorized officer on the 
probate or letters of administration setting forth the true 
value of the estate and effects as then ascertained, or, as 
the case may be, the corrected amount of deduction, and 
such certificate shall be substituted for, and have the same 
force and effect as, the certificate of the officer of the Court. 

Sect. 83. — How Probate^ ^c, obtained where gross value of 

Estate does not exceed 300/. 

(1.) Where the whole personal estate and effects of any 
person dying on or after the first day of June, one thousand 
eight hundred and eighty-one (inclusive of property by law 
made such personal estate and effects for the purpose of 
the charge of duty, and any personal estate and effects 
situate out of the United Kingdom), without any deduction 
for debts or funeral expenses^ shall not exceed the value of 
three hundred poimds, it shall be lawful for the person 
intending to apply for probate or letters of administration 
in England or Ireland, to deliver to the proper officer of 
the court or to any officer of inland revenue duly appointed 
for tiie puipose, a notice in writing in the prescribed form, 
settinff forth the particulars of such estate and effects, and 
such fiurther particxdars as may be required to be stated 
therein, and to deposit with him the sum of fifteen shillings 
for fees of court and expenses, and also, in case th^ estate 
and effects shall exceed the value of one himdred pounds, 
the further simi of thirty shillings for stamp duty. 

(2.) If the officer has ^ood reason to believe that the 
whole personal estate and effects of the deceased exceeds 
the value of three hundred pounds, he shall refuse to accept 

M. M 
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the notice and deposit tintil lie is satisfied of the tme Talue 
thereof. 

(3.) The principal registrars of the Probate, Divorce, 
and Admiralty Division of the High Court of Justice in 
England, and of the Probate and Matrimonial Divisipn of 
the High Court of Justice in Ireland, in communication 
with the Commissioners of Inland Eevenue, shall prescribe 
the form of notice, and make such rec^ations as may be 
necessary with respect to the transmission of notices by 
officers of inland revenue, the steps to be taken for the 
preparation and filling up of forms and documents, and 
generally all matters which may be necessary, so as to 
authorize the grant of probate or letters of administra* 
tion. 

(4.) Officers of Inland Revenue are hereby empowered 
to administer all necessary oaths or affirmations, and in the 
case of letters of administration, to attest the bond and 
accept the same on behalf of the President or Judge of the 
Division. 

(5.) Where the estate and effects shall exceed the value 
of one hundred pounds, the stamp duty payable on the 
affidavit for the Commissioners of Inland Bevenue shall be 
the fixed duty of thirty shillings, and no more. 

Sect. 34. — Provision as to Inventories {Scotland) under 

similar Circumstances. 

(1.) The Intestates, Widows, and Children (Scotland) 
Act, 1875, and the Small Testate Estate (Scotland) Act, 
1876, as amended by the Sheriffs Court (Scotland) Act, 
1876, shall be extended so as to apply to any case where 
the whole personal estate and effects of a person dying on 
or after the first day of June, one thousand eight hundred 
and eighty -one, without any deduction for debts or funeral 
expenses, shall not exceed the value of three hundred 
pounds, whoever may be the applicant for representation, 
and wheresoever the deceased may have been domiciled at 
the time of death, and the fees payable under Schedule C. 
of each of the two first-mentioned acts shall not exceed 
the sum of fifteen shillings, inclusive of the fee of two 
shillings and sixpence, to be paid to the commissary derk, 
or sheriff clerk. 

(2.) In any such case where the estate and effects shall 
exceed the value of one hundred pounds, the stamp duty 
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payable on the inventory shall be the fixed duty of thirty 
shillings, and no more. 

Sect. 35. — Subsequent discovery that Estate exceeded 300/. 

Where representation has been obtained in conformity 
"with either of the two preceding sections, and it shall be 
at any time afterwards discovered that the whole personal 
estate and effects of the deceased were of a value exceeding 
three hundred pounds, then a sum equal to the stamp duty 
payable on an afB.davit or inventory in respect of the true 
value of such estate and effects shall be a debt due to her 
Majesty from the person acting in the administration of 
such estate and effects, and no aQowance shall be made in 
respect of the sums deposited or paid by him, nor shall the 
relief afforded by the next succeeding section be claimed or 
allowed by reason of the deposit or payment of any sum. 

Sect. 36. — Relief from Legacy Duties in Cases under 300/. 

The payment of the sum of thirty shillings for the fixed 
duty on the affidavit or inventory in conformity with this 
act shall be deemed to be in f uU satisfaction of any daim 
to legacy duty or succession duty in respect of the estate or 
effects to which such affidavit or inventory relates. , 

Sect. 37. — Commissioners may require Explanations and 

Proofs, 

It shall be lawful for the Commissioners of Inland 
Bevenue at any time and from time to time within three 
years after the grant of probate or letters of administration 
or recording of inventory, as they may think necessary, to 
require the person acting in the administration of the 
estate and effects of any deceased person, to furnish such 
explanations, and to produce such documentary or other 
evidence respecting the contents of, or particulars verified 
by, the affidavit or inventory as the case may seem to them 
to require. 

Sect. 38. — Account Duty. 

(1.) Stamp duties at the like rates as are by this act 
charged on affidavits and inventories shall be charged and 
paid on accounts delivered of the personal or moveable 
property to be included therein according to the value 
thereof. 

(2.) The personal or moveable property to be included 

m2 
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in an account shall be property of the following descrip- 

tionSy viz. : — 

(a.) Any property taken as a donatio mortis causa made 
by any person dying on or after the first day of June, 
one thousand eight hundred and eighty-one, or taken 
under a voluntary disposition, made by any person 
so dying, purporting to operate as an immediate gift 
inter vivos whether by way of transfer, delivery, 
declaration of trust or otherwise, which shall not 
have been bona fide made three months before the 
death of the deceased, 
(b.) Any property which a person dying on or after such 
day having been absolutely entitled thereto, has 
voluntarily caused or may volimtarily. cause to be 
transferred to or vested in himseK and any other 
person jointly whether by disposition or otherwise, 
so that the beneficial interest therein or in some 

Sart thereof passes or accrues by survivorship on his 
eath to such other person, 
(c.) Any property passing under any past or future 
voluntary settlement made by any person dying on 
or after such day by deed or any other instrument 
not taking effect as a will, whereby an interest in 
such property for life or any other period determin- 
able by reference to death is reserved either ex- 
pressly or by implication to the settlor, or whereby 
the settlor may have reserved to himseK the right, 
by the exercise of any power, to restore to himself, 
or to reclaim the absolute interest in such property. 
(3.) Where an account delivered duly stamped com- 
prises property passing under a voluntary settlement, and 
upon the production of the settlement, it shall appear that 
the stamp duty of five shillings per centum has been paid 
thereon according to the amount or value of the property 
so passing, or any part thereof, the amount of such stamp 
duty shall be returned to the person delivering the account. 

Sect. 39. — Accounts delivered on Oath. 

Every person who as beneficiary, trustee, or otherwise, 
acquires possession, or assumes the management, of any 
personal or moveable property of a description to be in- 
cluded in an account according to the preceding section 
shall upon retaining the same for his own use, or distri- 
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buting or disposing thereof, and in any case within six 
calendar months ^ter the death of the deceased, deliver 
to the Commissioners of Inland Eevenue a full and true 
account, verified by oath, of such property duly stamped 
as required by this act. Any officer auQiorized by the 
commissioners for the purpose may administer the oath. 

Sect. 40. — Double Duty payable in default of obtaining Pro- 
bate, Sfc, 

K any person who ought to obtain probate or letters of 
administration or deliver a further affidavit or to exhibit an 
inventory or who is required to deliver such account as 
aforesaid shall neglect to do so within the period prescribed 
by law for the purpose, he shall be liable to pay to her 
Majesty double the amount of duty chargeable, and the 
same shall be a debt due from him to the Crown, and be 
recoverable by any of the ways or means now in force for 
the recovery of probate, legacy, or succession duties. 

Sect. 41.— Cesser of Legacy Duties, Sfc, at the Hate of One 

per Cent, in certain Cases, 

In respect of any legacy, residue, or share of residue 
payable out of, or consisting of any estate or effects 
according to the value whereof duty shall have been paid 
on the affidavit or inventory or account, in conformity with 
this act, the duty at the rate of one pound per centum 
imposed by the act of the fifty-fifth year of Kmg George 
the third, chapter one hundred and eighty-four, shall not 
be payable ; 

And in respect of any succession to property according 
to the value whereof duty sh^ have oeen paid on the 
affidavit or inventory or account in conformity with this 
act, the duty at the rate of one pound per centum imposed 
by the Succession Duty Act, 1853, shall not be payable. 

Sect. 42. — Legacy Duty payable on Legacies not amounting 

to 201. 

Subject to the relief from legacy duty given by section 
thirteen of the Customs and Inland Revenue Act, 1880, 
every pecuniary legacy or residue or share of residue under 
the will or the intestacy of a person dying on or after the 
first day of June, one thousand eight hundred and eighty- 
one, although not of an amount or value of twenty poun&, 
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shall be cliargeable to the duties Imposed by the said act 
of the fifty-fifth year of King George the third, chapter ono 
hundred and eighty-four, as modified by this act. 



Sect. 43. — Composition for Legacy Duty under a Will. 

It shall be lawful for the Commissioners of Inland 
Revenue, upon the application of the person acting in the 
execution of the will of any deceased person, and upon 
the delivery to them of an account showing^ the amount 
of the estate and effects in respect whereof legacy duty is 
payable, together with the names or description of class of 
the persons entitled thereto, and every part thereof, in 
possession or expectancy, and their degrees of consan- 
guinity to the testator, to assess the duty upon the amount 
shown by the said account at such a sum by way of com- 
position as, having regard to the circumstances, shall 
appear to be proper, and to acccept payment of the duty 
so assessed in full discharge of all claims for legacy duiy 
under such will. 

If the commissioners are of opinion that an application 
should receive the assent of any person, they shall refuse 
to entertain the application imtil such assent shall have 
been given. 

From a perusal of the above Act it will be seen that 
the following duties are regulated: — (1) The Probate 
Duty ; (2) The Account Duty ; (3) Certain alterations 
are made in the Legacy Duties, y^ 

(1) The Probate Duty. The scale of duties pay- 
able under this head have been already treated of ante^ 
p. 156. But it will be remembered, that by sect. 40 
of the Act above given, a penalty of double the amount 
of duty payable is imposed upon any one who neglects 
to obtain probate or letters of administration within the 
time specified by law, and the same is a debt due to the 
Crown. 

Provisions are also made by sects. 31 and 32, above, 
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for oases where the value of the personal estate has, in 
the first instance, been over or under-estimated. 

The method of obtaining probate or letters of admi- 
nistration imder sect. 33 of the Act, where the whole 
personal estate wherever situate, without deducting 
debts and funeral expenses, does not exceed 300/., haa 
been somewhat fully dealt with antey pp. 26, 60. 

(2) The Account Duty. This duty was first 
imposed by the Act set out above, and such account is 
to be delivered according to sect. 39, by any person 
who, as beneficiary, trustee or otherwise, acquires posses- 
sion, or assumes the management of any personal or 
moveable property of a description according to that 
specified in sect. 38. 

This duty is charged at a similar rate as is by the Act 
charged on affidavits and inventories. 

(3) The Legacy Duty, As is commonly known, 
on the payment or delivery of a legacy, a duty called 
the legacy duty is chargeable on the amount or value 
of such legacy. 

This legacy duty varies according to the degree of 
relationship which the legatee bore to the deceased, and 
may be generally said to be regulated by the Act 55 
Geo. in. 0. 184. But it must be remembered that 
some very important alterations have recently been 
made by the Acts 43 Yiot. o. 14, and 44 Yict. o. 12, of 
which careful notice must be taken. 

By the Act 55 Geo. III. c. 184, it is provided, that 
for every legacy, specific or pecuniary, of the amount or 
value of 20/. or upwards, or for a residue or share of 
residue, the following duties are to be paid: — 

When the legacy or residue is to a child or lineal 
descendant, or to the father or mother, or any li^eal 
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ancestor of the deceased, the duty is one per cent. If 
it is to a brother or sister, or any descendant of a brother 
or sister, the duty is three per cent. If to a'brother or 
sister of the father or mother of the deceased, or any 
descendant of such brother or sister, the duty is five per 
cent. If the legacy or residue is to a brother or sister 
of the grandfather or grandmother of the deceased, or 
any descendant of such brother or sister, the duty is 
six per cent. And when the legacy or residue is to any 
person in any other degree of collateral consanguinity 
to the deceased, or is given to any stranger in blood, the 
duty is ten per cent. But the husband or wife of the 
deceased are exempt from all legacy duty. 

To this enactment the following alterations have been 
made by recent statutes^ 43 Vict. c. 14, and4A Vict. c. 12 : — 

The duty is now imposed on every pecuniary legacy 
or residue, or share of residue imder the will or in- 
testacy of any person dying after June 1st, 1881, 
whether it be of the value of 20/. or not (see 44 Vict. 
0. 12, s. 42), unless — 

(1) In the case of a person dying after March 24th, 
1880, the whole personal estate is shown by the residuary 
account not to amount to the sum of 100/., when no 
legacy duty shall be charged in respect thereof, or of 
any portion thereof. See 43 Vict. c. 12, s. 13. 

(2) Unless such legacy or residue or share of residue 
forms part of any estate and effects to which an affi- 
davit or inventory stamped with a duty of 30«. relates, 
the whole personal estate, wherever situate, not exceed- 
ing the value of 300/., in which case no legacy duty is 
payable. See 44 Vict. c. 12, s. 36. 

(3) Unless such legacy or residue, or share of residue, 
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is payable out of or consists of any estate or effects 
according to the value whereof duty has been paid on 
the affidavit or inventory or account, and the legacy 
duty is at the rate of one per cent.y in which case such 
legacy duty shall not be payable. See 44 Vict. c. 12, 
s. 41. 

The persons administering the estate of the testator 
or intestate, or satisfying the several gifts, are the 
proper parties to pay the legacy duty. Proper forms 
for this purpose can be obtained at the Legacy Duty 
Office at Somerset House, or in the country by appli- 
cation to the collector of Inland Bevenue; and full 
instructions for the payment will, on examination of 
the accounts, be given to executors or administrators 
desirous of performing this portion of their office. 

A testator may, of course, direct that certain legacies 
made by him are to be delivered to the legatees free of 
duty. In this case, the executor must hand them over 
without any deduction for duty, which must then be 
paid out of the estate. In other cases, the various lega- 
tees will receive their legacies less the proper amount of 
duty deducted. 



FEES IN THE Principal and District Probate 
Eegistries of the High Court of Justice in 
Non-Contentious Business. 

For Probates or Letters of Administration with or without a 
will annexed, under seal, when the gross valtte of the personal 
estate does not exceed 300/., and {if stamp duty is payable) a stamp 
ofU, 10s, is paid upon the affidavit — 

A fee to cover aU expenses, whether such grant is ob- £ s, d, 
tained on personal application or otherwise 15 
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irj£Bc« 



For all other Probates or Letters of Adminidration toUh or 
without a will annexed^ under seal — including Double or Cessate 
Probates or Letters of Administration with or without a will 
annexed, de bonis non or cessate — upon which stamp duty is pay^ 
able in respect of the value of the personal estate of the testator or 
intestate : 

If the personal estate for or in respect of which 8tam|f duty is pay- 
able is under or not exceeding — 



£ 

100 
150 
200 
250 
800 
350 
400 
450 
500 
550 
600 
650 
700 
750 
800 
850 
900 
950 
1,000 
1,500 
2,000 



£ 






•0 












8. 
1 
1 

2 
2 
3 
3 
4 
4 
5 
6 
7 
8 
9 
9 
10 
11 



12 
12 




1 
1 



3,000 2 

4,000 3 

6,000 3 

6,000 4 

7,000 5 

8,000 6 

9,000 6 

10,000 7 



16 

2 

10 

6 



15 

10 

5 



15 

10 



d. 

6 

6 

6 

6 

9 
6 
3 

9 
6 
3 

9 

6 












£ £ 

12,000 9 

14,000 10 

16,000 12 

18,000 13 

20,000 15 

25,000 18 

30,000 22 

35,000 26 

40,000 80 

45,000 83 

50,000 37 

60,000 45 

70,000 52 

80,000 60 

90,000 



100,000 75 

120,000 90 

140,000 ; 105 

And for every full sum 
of 100/., or any frac- 
tional part 01 100/. 
over any multiple of 
100/., between any 
of the sums exceed- 
ing 1,000/. in the 
al^ve table, a fur- 
ther fee of 

K above 140,000/. .. 105 



«. 


d. 





a 


10 











10 











16 





10 





6 











15 





10 











10 











10 
























1 





And for re^pistering and collating or engrossing and col- 
lating wills and other documents regfistered with the 
same (if three folios of ninety words each or under), 
including parchment, except wills and documents re- 
gistered with them admitted to probate, on personal 
application 

In any case, if above l^ree folios of ninety words each, 
for each additional folio 



6 




4 6 
16 
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The follotoing Additional Fees are to he taken in the Prin^ 
cipal and District Probate Registries in Non- Contentious 
Business on Personal Applications. 

Forjpreparing oaths of executors or administrators, and £ 8, d, 
affidavits for the Inland Bevenue Office ; for engross* 
ing and collating the will (if three folios of ninety 
words or under) for clerks; also for administering 
oaths or affirmations to executors or administrators, 
and for preparing bonds for administrators and attest- 
ing execution of oonds — an uniform fee of 15 

For Prohates or Letters of Administration with or unthotd a 
tvtll annexed, under seal — including Double or Cessate Probates or 
Letters of Administration with or without a will annexed, de bonis 
non or cessate — upon which stamp duty is payable in respect of the 
personal estate of the testator or intestate: 

If the personal estate for or in respect of which stamp duty is pay* 
able IS under or not exceeding — 

£ £ 

40,000 6 

45,000 6 

50,000 6 

60,000 7 

70,000 8 

80,000 9 

90,000 10 

100,000 11 

120,000 11 

140,000 12 

160,000 13 

180,000 14 

200,000 16 

260,000 16 

800,000 18 

350,000 20 18 

400,000 21 " 

600,000 22 

And for every addi- 
tional 100,000/., or 
any fractional part 
of 100,000/., on 
which stamp duty 
is payable, a fur- 
ther fee of 1 11 3 



£ 

100 

200 

300 

450 

600 

800 

1,000 

1,600 

2,000 

3,000 



£ 






1 
1 
2 
2 



4,000 3 

6,000 3 

6,000 3 

7,000 3 

8,000 



9,000 3 

10,000 3 

12,000 3 



14,000 
16,000 
18,000 
20,000 
26,000 
30,000 
36,000 



8. 
1 

2 
6 
8 
11 
15 
2 

10 



10 



2 

5 

7 

3 10 

12 

15 

17 



3 

7 

11 

16 

2 

8 



4 
4 
4 
4 
4 
5 
6 



d. 











6 

6 

6 

6 

9 
6 
3 
3 
6 
9 



8. 


d. 


18 


a 


7 


6 


17 





6 


3 


5 





3 


9 


2 


6 


1 


3 


10 


9 


9 


6 


8 


a 


7 





5 


9 


4 


6 


11 


a 


18 


3 


13 


9 


9 


6 



APPENDIX. 



LIST OF DISTEICT EEGISTEIES. 

Place. District, 

Bangor Counties of Gamarvon and Anglesea. 

Birmingham County of Warwick (including the Git j of 

Coventry). 

Blandf ord County of Dorset (including the Town of Poole) . 

Bodmin County of Cornwall. 

Bristol Bristol and Bath present County Court Districts. 

Bury St. Edmunds . .Western Division of the County of Suffolk. 

Canterbury Eastern Division of the County of E!ent (in- 
cluding the City of Canterbury and such of 
the Cmque Ports and their dependencies as 
are locally situate in the County of E!ent). 

Carlisle Counties of Cumberland and Westmoreland. 

Carmarthen Counties of Cardigan, Carmarthen ^eluding 

the Town of Carmarthen), and Pembroke 
(including the Town of Haverfordwest), with 
the Deaneries of East and West G-ower in the 
County of Glamorgan. 

Chester County of Chester (including the City of Chester) . 

Chichester Western Division of the County of Sussex. 

Derby County of Derby. 

Durham County of Purham. 

Exeter County of Devon (including the City of Exeter) . 

Gloucester County of Gloucester (iQcluding the City of 

Gloucester), except the present^ristol County 
Court District. 

Hereford Counties of Badnor, Brecknock, and Hereford. 

Ipswich Eastern Division of the County of Suffolk, and 

North Division of the County of Essex. 

Lancaster Counlrv of Lancaster, except the Hundred of 

Salford and West Derby, and the City of 
Manchester. 

Leicester Coimties of Leicester and Rutland. 

Lewes Eastern Division of the County of Sussex (in- 
cluding such of the Cinque Ports and their 
dependencies as are situate in the County of 
Sussex). 
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Place, DUtricL 

Liohfield ••*... County of Stafford (indading the City of Lich- 
field). 

lincoln County of Lincoln (including the City of Lin* 

coin). 

Liverpool Hundred of West Derby in LancaBhire. 

Llandaff Counties of G-lamorfan (with the exception of 

the Deaneries of £!ast and Wewt Gk>wer) and 
Monmouth. 

Manchester , , • City of Manchester and Hundred of Salf ord. 

Newcastle-on-Tyne . . County of Northumberland (including the 

Towns and Counties of .NiQwc^ustle-on-Tyne 
and Berwick-upon-Tweed). 

Northampton County of Bedford and QoutheirQ Division of 

Northamptonshire (including the Town of 
Northampton). 

Norwich County of Norfolk (indudinjg the CSty of Nor- 
wich). 

Nottingham County of Nottingham (including the Town of 

Nottingham). 

Oxford Counties of Oxford (including the University 

of Oxford), Berks and Bucks. 

Peterborough ...... Northern Division of Northlunpton and Counties 

of Huntingdon and Cambridge (including the 
University of Cambridge). 

Salisbury County of Wilts. 

Shrewsbury Counties of Salop and Montgomery. 

St. Asaph Counties of Hint, Denbigh, aA4 Merioneth. 

Taunton Western Division of the Connty pf .^merset. 

Wakefield West Riding of the County of York, . 

Wells Eastern Division of the Cpunty . of Somerset, 

except the present Bath County Couxt Dis- 
trict, and me part in Somersetshire of the 
present Bristol County Court District. 

Winchester County of Hants ^including the Town of South- 
ampton) and Isle of Wight. 

Worcester County of Worcester (including the City of 

Worcester). • 

York North and East Biding of the County of York 

(including the City of York and Amsty, and 
the Town and County of Kingston-on-Hull). 
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Abateuent of legacy, 129. 

ABSKsmkf durante, administration, 78. 

AcooxTNT of personal estate, 36. 

AcnoN on contract, 105. 
for tort, 106. 

Ademption of legacy, 130. 

Administbation. See also Administrator, 
order in which g^ranted, 50. 

husband or wife, 51. 

next of kin, 52. 

creditor, &o., 54. 
renunciation of, 56. 
to bastard, 58. 
time when obtained, 58. 
place where obtained, 59. 
how obtained, 60. 

^1^ where personal estate dpes not exceed 300/., 60. 

(2J where personal estate exceeds 300/., 62. 
oath 01 administrator, 53. 

form, 63. 
affidavit for Inland Bevenue, 64. - 
bond, 65. 

form, 67. 
revocation of, 82. 
duties on, 156. 

Adhinistbation db Boins non, 77. 

Administbation dubantb ABSEimA., 78. 

AdHINISTBITION DUBAITTE HINOBB .STATE, 79, 

Adhinistbation pendente lite, 80. 

Adhinistbation with the Will annexed, 73, 
to whom gfranted, 74. 
how obtained, 76. 
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AsMDnsTBATOB. See also Administratiou, 
what is, 48. 

must be duly appointed, 48. 
who ma J or may not be, 49. 

minors, 49. 

lunatics and idiots, 49. 

married women, 50. 

aliens and ban^nipts, 60. 
order in which administration granted, 60. 
renunciation bj, 66. 

form, 67. 
oath of, 63. 
affidavit of, 64. 
bond, 66. 

rights and powers of, 86 — 113. 
duties and uabilities of, 114 — 164. 

Affidayit for Inland Revenue, 
of executors, 

estate not exceeding 300/., 29. 

estate exceeding 300/., 33. 
of administrators, 61, 64. 

Aliek maj be executor, 6. 
maj be administrator, 60. 

Allowanob to executors, 153. 

Altebations in will, 43. 

Andcals, 97. 

AssEzrr of executor to legacy, 134. 

AssBis, disposition of, 110. 



Bakkbttft, 

may be executor, 6. 
may be adminislxutor, 50. 

Bastabd, administration to, 68. 

Bund, will of, 43. 

Bond, Adionistbation, 65. 
form, 67. 

Bttbial of deceased, 115. 

Chattels Real, 

executors' right to, 93. 

what are, 93. 

position of husband and wife as regards, 96. 
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Chattels Pbbsonal, in poesessioii, 97. 
CsosES IN Action, exeoators' right to, 105. 
Chubch, next presentation to a, 95. 

CJO-KXEOUTOES, 112. 
GOIOCON FOBM, 

probate in, 25. See also Probate, 
practical directions, 25. 

G0MI*ENaA.TI0N FOB DeATH, 107. 
GONTBACT, 

actions on, executors' right to, 105. 
liabilities of executors on, 142, 144. 

Ck>BP0BATi0N may be executor, 3. 

County Coxtbt, jurisdiction of, 45, 69. 

Cbeditob, administration to, 54. 



Db BONIS NON administration, 77. 

Death, 

of executor, 17. 
compensation for, 107. 

Debts, 121. 

power of preference, 125. 
right of retainer, 126. 
executors* liabilitj for, 146. 

Demonstbativb Leoaot, 131. 

Devastavit, 149. 

DncEOTiONS. See Fractieal JDirectums, 

DiSTBESS, right of, 110. 

Distbibxttion of estate of intestate, 138. 

DuBANTE Absentia, administration, 78. 

DuBANTE MmoBB .^)tatb, administration, 79. 

DxTTT, Pbobate and Lboaot, 155—169. 

M. N ■ 
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ExBLEMEKTB, exeoutors* right to, 98. 

EimtT, right of, 109. 

EzEOUTOB. See also Probate. 
gfenerallj, 1. 
what is, 2. 
who may be, 3. 
how appointed, 6. 

express, 7. 

according to the tenor, 7. 
substituted, 8. 
limited, 8. 

appointment must be certain, 9. 
de son tort, 10. 
refusal of, 12. 
how renunciation is made, 14. 

form, 14. 
renunciation retracted, 15. 
death of, 17. 

of proving a will, 18 — 46. See Trohate, 
rights and powers of, 86 — 113. 
duties and liabilities of, 114 — 154. 
allowance to, 153. 



FiXTXTBES, 100. 
FUNESAL, 

of deceased, 115. 

executor personally liable, 116, 146. 



General LEaAor, 129. 



Heibloohs, 99. 

Husband. See also Married Woman. 
administration to, 61. 



Illitebate, will of, 43. 

Imfebfect Will, proof of, 40. 

Infant, 

maj be executor, 5. 

cannot act until of age, 5. 
cannot be administrator, 49. 
legacy to an, 133. 
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Inland Revenue, 

probate or adminifitration obtained through, 26^29, 60. 
affidavit for : 

estate not exceeding 300/., 29. 

estate exceeding 300/.^ 33. 

Intestate, 

what is, 48. 

distribution of estate of, 138. 



Joint Contracts, 143. 

Joint Estates, 90. 
survivorship, 90. 



Lapse, 136. 

Leaseholds, 93. 

Leqaoies, 126. 

different kinds of, 128. 
to whom paid, 132. 
time when to be paid, 135. 
lapse, 136. 
duty on, 167. 

Leoatee, 

who maj be a, 132. 
residuary, 137. 

Lettebs of Adionistbation. See Administration, 

Liabilities op Exeoutob, &c., 114 — 154. 

Limited Adhinistbations, 81. 

Looted Executobs, 8. 



Mabbtet) WolCAN, 

may be executrix, 4. 

with consent of husband, 4. 
may be administratrix, 50. 
property of, 103. 
legacy to a, 134. 

MiNOB. See Infant, 

MiNOBE ^TATE DT7BANTB, administration, 79. 

MOBTQAaES, 95. 

n2 



180 INDEX. 

Next of Kin, 

administration to, 61. 

what are, 52. 

seTeral equally entitled, 63. 



Oath, 

of execntors, 

estate not exceeding 300/., 29. 
estate exceeding 30C/., 31. 
form^ 31. 
of administraton, 63. 



Pabtnebs may be executor, 4. 

Pabtnebshifs, 90, 143. 

Penaltt to executor or administrator not taking probate, &c., 
20, 48. 

Pendente litb administration, 80. 

Febsonaltt, 

will of, must be proved, 18. 

executor or administrator entitled to, 90. 

what is, 92. 

Place, 

where probate is obtained, 21. 
where administration is obtained, 69. 

Pbactical DntEcnoNS, 

for obtaining probate, 25 — 40. 

for obtaining administration, 60 — 72. 

Pbefebence, power of, 126. 

Pbobate. See also Executor, 
of proving a will, 18. 

what an executor may do before probate, 19. 
time when probate must be taken, 20. 
place where probate is obtained, 21. 
who may prove a will, 22. 
how a will is proved, 23. 

probate in solemn form, 23. 
probate in conmion form, 25. 
Fraetieal directions^ 25. 

(1) Where personal estate does not exceed 300/., 26. 
oath of executor, 29. 
affidavit for Inland Revenue, 29. 
form, 29. 
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TbobJlTE— continued, 

Ptrtetieal direetiom—oonianned, 

(2) When personal estate exceeds 800/., 81. 
oath 01 executor, 31. 

form^ 31. 
affidavit for Inland Bevenue, 83. 
fortHf 36. 
proof of imp^ect will, 40. 
who may oppose probate, 43. 
reTooation of, 82. 
duties on, 166. 

RsAL Estate, 

executor's interest in, 91. 
injuries to, 106. 

Bbfusal of executor to act, 12. 

Rent, 108. 

Renunoiation, 

of executor, 14. 

fonnj 14. 
retracted, 16. 
of administrator, 66. 

formj 67. 

Besidtjaby Legatee, 137. 

Retainer, right of, 126. 

Revenue. See Inland Itevenue, 

Revocation, 

of probate, 82. 
of administration, 83. 
how obtained, 83. 



Shabbs, 108. 

Solemn Fobk, probate in, 23. 

SovEBEiaN may be executor, 3. 

SPEomo Leoaot, 129. 

Statutes, 

22 & 23 Gar. II. c. 10 (Statute of Distributions), 138. 

29 Gar. II. c. 3 (Statute of Frauds), 146. 

17 Gko. II. c. 30 (Overseers of the Poor), 122. 

36 (}eo. III. c. 62 (Legacy to Infants), 133. 
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Statutbs — continued, 

88 G«o. III. 0. 87 (Infant sole Executor), 6, 79. 

66 Geo. III. 0. 184.. 117, 167. 

11 Geo. rV. & 1 Will. rV. 0. 40 (Lord St. Leonards' Act), 
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3 & 4 Will. rV. 0. 27 (Limitation of Actions), 88. 
3 & 4 Will. iV. c. 42 (Injuries to Heal Estate), 106, 148. 
1 Vict. 0. 26 (The Wills Act), 41, 132, 136. 
9 & 10 Vict. c. 93 (Compensation for Death), 107. 

20 & 21 Vict. 0. 77 (C. P. Act, 1867), 16, 21, 65, 66, 81, 84. 

21 & 22 Vict. 0. 96 (C. P. Act, 1868), 13, 45, 69. 

22 & 23 Vict. c. 35 (Notice by Executors), 127, 161, 152. 

32 & 33 Vict. c. 46 (Specialty and Simple Coniract Debts) ^ 
124. 

33 & 34 Vict. c. 14 (Naturalization Act), 6. 

33 & 34 Vict. c. 93 (Married Women's JProperty Act), 104^ 

134, 141. 
36&37Vict. c. 62..70. 
38 & 39 Vict. 0. 6 (Friendly Societies), 122. 
38 & 39 Vict. 0. 27.. 70. 
40&41 Vict. c. 34.. 92. 

43 Vict. c. 14 (Customs and Revenue Act, 1880), 168. 

44 Vict. c. 12 (ReTenue Act, 1881), 20, 26, 33, 48, 60, 64,. 
117; In FULL, 157. 

44 & 46 Vict. c. 41 (Conveyancing Act, 1881), 95. 

Stooxs, 108. 
Substituted Exeoutobs, 8. 



Tenob, executor according to the, 7. 

Time, 

when a will is to be proved, 20. 

when administration is to be taken, 58. 

when a legacy is to be paid, 135. 

TOBT, 

executor de son, 10. 
actions for, 106. 
executor's liability for, 148. 

Tbade, executor's liability for carrying on, 147. 
Tbees, 98. 



Wife. See also Married Woman. 
administration to, 61. 
properly of, 103. 
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Will. See also Probate and Executor, 
of personalty must be proyed, 18. 
time of proving, 20. 
who may prove, 22. 
how a will is proved, 23. 

probate in solemn form, 23. 

probate in common form, 25. 

(1) When personal estate does not exoeed 800^., 26. 

oath of executor, 29. 
affidavit for Inland Bevenue, 29. 
formy 29. 

(2) When personal estate exceeds 300/., 31. 

oath of executor, 31. 

form, 31. 
affidavit for Inland Revenue, 33. 
form, 35. 
proof of imperfect will, 40. 
blind and illiterate testator, 43. 
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